Department of Planning, Housing & Infrastructure

Our ref: SSD 41134610

Steve Barry
Planning Director

Independent Planning Commission

27 September 2024

Subject: Spicers Creek Wind Farm - Response to Request for Comment on Draft Conditions of

Consent
Dear Mr Barry

| refer to your letter dated 13 September 2024, seeking the Department’s response to the NSW
Independent Planning Commission (Commission) questions, and advice on the workability,

enforceability and any potential unintended consequences of the draft conditions.

The Department’s responses to each of the Commission’s questions and comments are set out in the
table in Attachment A.

Thank you for the opportunity to provide comments on the draft conditions for this project.

If you wish to discuss the matter further, please contact Nicole Brewer on _or

Yours sincerely,

Nicole Brewer

Director
Energy Assessments

Attachment A - Department of Planning, Housing & Infrastructure Response to Commission’s

Draft Proposed Conditions of Consent
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DPHI Response to the IPC

Attachment A — Department of Planning, Housing & Infrastructure Response to
Commission’s Draft Proposed Conditions of Consent for Spicers Creek Wind Farm
(SSD-41134610)

Changes to Conditions of Consent

Notes:

1. Not all conditions in the table below are replicated in full, only necessary parts of the conditions to demonstrate changes.
2. As a result of new conditions, re-numbering of conditions will be required/undertaken.

Condition No.

Commission’s Intended

Revised Condition

Comments DPHI

Outcome (Additions in bold and underlined, deletions in strikethrough)
Add a new definition to capture o Suflefne-CodoofAnsiinlia The Department notes that the BCA is included in
‘NCC’ consistent with prior SSD NCC National Construction Code Department's Consents, noting that the BCA is volumes 1 and
consents and terminology used | = e ——— 2 of the NCC.
in conditions.
DEFINITIONS
NEW DEFINITIONS
Consistent with the Standard Ground level The existing level of a site at any
Instrument Local Environmental | (existing) point
Plan.
Material Harm Is harm that: Updated based on recent advice from DPHI's Compliance

DEFINITIONS -
Updated
definitions

involves actual harm to the
environment that may include (but
not be limited to) a leak, spill,
emission other escape or deposit
of a substance, and as a
consequence of that
environmental harm (pollution),
may cause harm to the health or
safety of people; or

results in actual loss or property
damage of an amount, or amounts
in aggregate, exceeding $10,000
(such loss includes the reasonable
costs and expenses that would be

Branch
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Condition No.

Commission’s Intended
Outcome

Revised Condition
(Additions in bold and underlined, deletions in strikethrough)

Comments DPHI

incurred in taking all reasonable
and practicable measures to
prevent, mitigate or make good
harm to the environment).
Note: This definition excludes “harm”
that is either authorised under this
consent or any other statutory
approval.

Note: For the purposes of this
definition, material harm excludes
incidents captured by Work Health
and Safety reporting requirements.

Incident An occurrence or set of

circumstances that causes or
threatens to cause material harm to
the environment, and as a
consequence of that environmental
harm, may cause harm to the health
and safety of human beings, and
which may or may not be or cause a
non-compliance.

Wind Turbine
Height
A6.

To clarify the point from which
measurements are to be taken
in determining maximum
permitted height.

The maximum permitted height of any wind turbine (measu+ed
} ight to be measured

Feaclevoprerpdctiehornde s bales
as the vertical distance from ground level (existing) to the
highest point of the wind turbine’s blade tip) is 256 metres.

Micro-sitting
Restrictions

To make clear that the blade
rotation circle of the turbines
must be 50m from canopies.

The Department notes that the existing wording ‘measured
from above ground level to the blade tip height” already
achieves the intent of the IPC’s revision.

(d) the revised location of the blade rotation circle of a wind
turbine is at least 50 metres from the canopy of existing
native vegetation; or where the proposed location of the
blade of a wind turbine is already within 50 metres of the
canopy of existing native vegetation, the revised location

To address the intent of the IPC’s revision, the Condition can
be revised as follows consistent with the Department's
clarification on Hills of Gold Wind Farm:

(d) the revised location of the blade tip of a wind turbine is at

A8. is not any closer to the existing native vegetation; least 50 metres away from the canopy of existing native
vegetation; or where the proposed location of the blade tip
of a wind turbine is already within 50 metres of the canopy
of existing native vegetation

STRUCTURAL Tq refer to NCC, consisftent with (b) all new buildings_and s@ru.ctures, and any alterations or Agreed noting comment above.
ADEQUACY prior SSD consent terminology. additions to §X|st1ng bqumgg and structures, are
A10 constructed in accordance with the relevant requirements
) of the BGA-NCC.
SUBDIVISION To ensure rpral lands are not The Applicant may subdivide land comprising the site fc_:r the_ The E?gpartment considers thi_s revision is not_ r_equired, as the
A14. unnecessarily fragmented by purposes of carrying out the development as generally identified | Condition states that the Applicant may subdivision for the

in Appendix 4 and in accordance with the requirements of the

purpose of carrying out the development.
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Commission’s Intended

Revised Condition

R Outcome (Additions in bold and underlined, deletions in stikethrough) S el
specifying the timing of the EP&A Act, EP&A Regulation and the Conveyancing Act 1919
proposed subdivision. (NSW). A Subdivision Certificate must not be issued until The proposed subdivision included in this development
the relevant Occupation Certificate(s) for the substation(s) application is for the purpose of transferring the land on which
are issued. the substation is constructed to the network operator. The
IPC’s revisions could potentially impede the development that
is undertaken by the network operator (i.e. construction of the
substation) should they have a need for the subdivision to
occur earlier.
Further, Division 6.4 of Part 6 of the EP&A Act sets out the
application requirements for subdivision work and certificates
in relation to subdivision, which appropriately cover the intent
of the IPC's condition to only subdivide the land if the Applicant
proceeds with the project.
To ensure the CCC has an The Applicant must operate a Community Consultative The Department is generally not supportive of this revision.
active role in providing advice on | ~,mmittee (CCC) for the development in accordance with the The CCC Guideline identifies the structure and functions of the
community benefit programs. Department's Community Consultative Committee Guideline: CCC'’s for State Significant projects.
itatT_ S/grtuf/cantt proj ectstfog\'g,co_r its Iateslttvzrswn. The . The terms of reference are set by the Committee in
pplicant must ensure the is consulted on community | .. rqance with the CCC Guideline.
benefit programs.
COMMUNITY The Applicant has entered a Voluntary Planning Agreement
CONSULTATIVE (VPA) with Dubbo Regional Council and has reached an
COMMITTEE agreement on the general terms of a VPA with Warrumbungle
A18. Shire Council.

A VPA provides the appropriate governance and funding
structure to administer funds for community benefit program,
i.e. the functions outlined under Section 355 of the Local
Government Act 1993, which would establish a committee
including community representation.

Visual Impact
Mitigation
B1.

To provide sufficient time for
non-associated residences to
seeking mitigation measures.
Those who are impacted by
turbines to be constructed at the
end of the construction period,
may not be aware of the full
extent of impacts until the
turbines are visualised.

For a period of 5 years from the commencement of construction
of the first wind turbine, the owner of any non-associated
residence within 5 km of any wind turbine identified in the Final
Layout Plan may ask the Applicant to implement visual impact
mitigation measures on their land to minimise the visual impacts
of the development on their residence (including its curtilage).

The proposed timing from the commencement of construction
allows the receivers to request the landscaping early in the
development of the project when there is the most benefit from
mitigation measures such as vegetation screening being
established by the time the turbines are erected and operating
and provide sufficient time for receivers to realise the visual
impacts and request screening after construction concludes
(construction is anticipated to be approximately 40
months).The Department considers that 5 years from
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Commission’s Intended

Revised Condition

R Outcome (Additions in bold and underlined, deletions in stikethrough) S el
Upon receiving such a written request from the owner of these commencement of construction is sufficient time to understand
By specifying ‘construct.ion’ only, residences, the Applicant must implement appropriate mitigation the full extent of impact and request mitigation.
the 5 years could technically measures (such-as examples include but are not limited to . o . s
commence upon the minor civil works, landscaping and vegetation screening) in Commencement of construction’ is an established point in
commencement of minor non- —_— time, that requires the Applicant to notify commencement.
turbine works. consultation with the owner. Commencement of construction ‘of first wind turbine’ is not a
notifiable point in time.
Also to provide further mitigation
examples. The Department is not supportive of the inclusion of “minor civil
works” and notes that the current wording of the condition does
not exclude a resident from requesting mitigation measures
beyond landscaping and vegetation screening — “such as” is
non-exhaustive. The condition requires the Applicant to consult
with the owner when determining appropriate mitigation
measures and therefore other options could be explored during
this consultation.
Minor civil works is not a defined term and not mentioned in
either the current Wind Energy Framework, or the Draft Wind
Energy Guideline and could create unintended expectations.
Overall the Department considers that the condition as
recommended by the Department adequately captures the
IPC’s intended outcome.
Lighting '\S/'t'm('; u%date_to Australian (iv)  complies with Australian/New Zealand Standard Agreed
B, andard (e)(iv) ASINZS 4282:20482023: Control of Obtrusive Effects of
Outdoor Lighting, or its latest version.
To include water monitoring (f) undertake water turbidity monitoring of (insert The Department does not consider water turbidity monitoring
requirements via a new sub- catchment name(s)) catchments for the life of the for the life of the development is required as the potential for
condition. This is consistent with development to the extent necessary for monitoring | Pollution caused by the development would be managed
the recent Thunderbolt wind any material negative impact of the development on | through several different mechanisms under the conditions of
farm SSD consent. local waterways and make the result available on its | consent as proposed by the Department and other regulatory
Operatin website consistent with condition C16. mechanisms such as the Environment Protection Licence
c perating The Commission is also seeking - (EPL) issued by the Environment Protection Authority (EPA).
onditions , -
B20. the Department’s advice on the

relevant catchment(s) to be
referenced.

Condition B19 requires the Applicant to comply with the
Protection of the Environment Operations Act 1997 (POEO
Act), which makes it an offence to pollute any waters.
Condition B20 provides specific requirements for implementing
erosion and sediment control which are considered to be
sufficient to manage sedimentation on the site throughout all
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Condition No.

Commission’s Intended
Outcome

Revised Condition
(Additions in bold and underlined, deletions in stikethrough)

Comments DPHI

stages of the development. Condition B25 also requires the
applicant to detail in a Biodiversity Management Plan the
measures to control erosion and provide a detailed program to
monitor and report on the effectiveness of the measures
employed.

Pollution, including monitoring where required, would be
regulated by the EPA in an EPL for the project as required.
The EPA undertakes risk assessments of all projects requiring
an EPL to identify the site-specific risks posed by the project
and any environmental issues that a licence needs to address
and where the EPA needs to focus its regulatory attention. On
recent EPLs for wind farms, the EPA has included a
requirement to prepare and develop a Soil and Water
Management Plan to manage impacts during construction. The
EPA, as the appropriate regulatory authority for water pollution
under the POEO Act, would consider whether such a condition
is required when issuing an EPL. EPLs also require an Annual
Return to be prepared providing a statement of complaints and
monitoring and complaints summary.

Conditions C15 also requires the Applicant to undertake
independent environmental audits in accordance with the
Independent Audit Post Approval Requirements (2020), and as
requested by the Planning Secretary. The findings of these
independent audits must be submitted to the Planning
Secretary.

The Department’'s compliance team also conducts regular site
inspections to ensure compliance with conditions of consent.

As a result, the Department considers that the existing
conditions adequately address water pollution risk and enforce
compliance and would be a requirement of the EPL if the EPA
considers it is required when issuing an EPL, and there is no
need for an additional condition requiring water monitoring for
the life of the development. As an example, the EPL for the
Bango Wind Farm that is operational does not include ongoing
water monitoring, indicating that the EPA does not consider
there to be any risk to water quality once a wind farm project is
operational.
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Condition No.

Commission’s Intended
Outcome

Revised Condition
(Additions in bold and underlined, deletions in stikethrough)

Comments DPHI

Should the EPA decide to include additional water monitoring,
the EPL would be the best mechanism to include this
requirement and would define the monitoring parameters and
locations.

The Department also notes that relevant government
agencies, including the EPA, the Water Group and BCS within
NSW DCCEEW, did not request this measure in their advice to
the Department. Based on the advice received and the
proposed conditions and compliance settings (Department and
EPA) the Department considers the risk of pollution in the
receiving environments to be appropriately managed.

The Department also has concerns about the enforceability of
the IPC’s proposed condition for several reasons:
-  the phrase “to the extent necessary” and ‘material
negative impact’ are open ended and undefined.
- The project site is located within the Macquarie Bogan
River System Catchment. This catchment is covers an
area of approximately 74,800 square kilometres.

- The Department is also concerned about the ability to
accurately attribute cause and effect to any monitored
changes in turbidity levels. It is unclear how compliance
would be able to confidently determine that any impact to
the turbidity levels of local waterways could be directly
attributed to the wind farm development and
appropriately rule out confounding variables such as
natural variation from rainfall events and other upstream
factors.

The Department therefore reiterates that the EPL would be the
more appropriate mechanism (if required) for identifying
relevant locations for monitoring, setting relevant limits or
criteria if considered necessary by the appropriate regulating
authority.

Road Maintenance
B33.

Minor update to (b).

(b) undertake an independent dilapidation survey one month
following completion of construction, upgrading or
decommissioning works, to assess the condition of the
roads listed in condition 822 B33(a) and describe the

Agreed
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Condition No.

Commission’s Intended
Outcome

Revised Condition
(Additions in bold and underlined, deletions in stikethrough)

Comments DPHI

Update to (c) to ensure
upgrading works are also
captured.

necessary repairs to return the route to a condition that is
equivalent to, or better than, the existing condition
identified in-B32 B33(a); and

(c) repair and/or make good any development-related
damage identified during:

(i)  the carrying out of the relevant construction,
upgrading and/or decommissioning works if
it could endanger road safety, as soon as
possible after the damage is identified but
within 7 days at the latest; and

Mitigation of
Aviation-Related
Impacts
B36.

Minor update.

The Applicant must carry out the development in accordance
with the National Airports Safeguarding Framework Guideline D:
Managing the Risk to Aviation Safety of Wind Turbine
Installations (Wind Farms)/Wind Monitoring Towers; or its latest
version, unless the Planning Secretary agrees otherwise.

Agreed

Notification of

Additional authorities who
provide/have air services who
may be impacted.

Prior to the construction of any wind turbine or wind monitoring
mast, the Applicant must provide the following information to
CASA, Airservices Australia, DoD, NSW Police, NSW Rural
Fire Service, the RAAF and NPWS (together the authorities):

The Department notes that the purpose of this condition is to
notify Aviation Authorities, who are responsible for managing
air navigation tools that are utilised by all parties navigating
airspace in Australia, including NSW RFS and NSW Police.

NPWS was included as they are the aviation authority over the
National Parks estate, which is adjacent to the site.

The Department considers the recommended condition to
notify the aviation authorities would mean that turbines are

Aﬁ:t:ztrli(:il;s a_dequately mapped and chartered for the information of all
airspace uses.
B37.
NSW Police have confirmed that there is no need to consult
with them regarding wind farms as potential aviation hazards
as they are notified by CASA of locations that may present an
aviation risk. Similarly, NSW Rural Fire Service would also rely
on CASA and Airservices Australia data and mapping for
potential aviation hazards.
Operating To ensure the watgr supplied is (i) is suitably equipped to respond to any fires on site The Department understz-:mds that ir) accorda“nce with section
Conditions ded'l.cated and static on site — including provision of a dedicated static 20,000 litre 3.5 of Planning for. Bushfire Prqtectlon 2019 NSW RFS .
B45. (b)(ii) water supply tank fitted With a 65 mm Storz fitting and a prefers that water is solely dedicated for firefighting purposes”,

as opposed to a ‘static water supply’ which generally refers to
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Condition No.

Commission’s Intended
Outcome

Revised Condition
(Additions in bold and underlined, deletions in strikethrough)

Comments DPHI

FRNSW compatible suction connection located adjacent
to each substation;

existing water supplies (such as dams, tanks or swimming
pools) on properties that could be incidentally used for
firefighting purposes.

The Department therefore considers that the use of the term
‘dedicated’ is appropriate in this condition, however ‘static’ is
not.

The Department also notes that the relevant government
agencies, namely NSW RFS and FRNSW did not include
‘dedicated static’ in their advice to the Department.

Final Layout Plans
cs.

To address concerns raised by
both Councils regarding past
difficulties experienced at the
certification stage for renewable
developments. Condition seeks
to ensure there is an appropriate
level of detail and provide
Council with relevant
information.

Prior to commencing construction, the Applicant must submit
detailed plans of the final layout of the development to the
Department via the Major Projects website, and provide a copy
to the Councils for information, including:

(a) details on siting of wind turbines, including micro-
siting of any wind turbines and/or ancillary
infrastructure (including wind monitoring masts);

(b) architectural plans for building works
(including but not limited to site plans, floor
plans and elevations):

(c) the GPS coordinates of the wind turbines; and
(d) showing comparison to the approved layout.

The Applicant must ensure that the development is constructed
in accordance with the Final Layout Plans.

Agree to providing a copy to the Councils for information.

The Department considers the additional sub-condition (b) is
going beyond the scope of the intent of this condition, to
provide Final Layout Plans, for a wind farm development.
Architectural plans for building works are not relevant to this
type of development. The Department suggests that (b) is
reworded to:

(b) final design drawings where buildings are being

erected

Incident
Notification
Replace C10 and
new Condition C11

Replace the existing Condition with:
c10.

The Applicant must notify the Department within 24 hours
of becoming aware of an incident. The notification must
be made via the NSW planning portal (Major Projects)
and address details of the incident including:

(@) date, time and location;

(b) a brief description of what occurred and why it has
been classified as an incident;

(c) a description of what immediate steps were taken
in relation to the incident; and

(d) identifying a contact person for further

Updated based on recent advice from DPHI's Compliance
Branch
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Condition No.

Commission’s Intended
Outcome

Revised Condition
(Additions in bold and underlined, deletions in strikethrough)

Comments DPHI

communication regarding the incident.

C11. The Applicant must provide the Department with a
subsequent incident report in accordance with Appendix 8
[Incident Notification and Reporting Requirements].

Non-Compliance
Notification
Replacement
Condition C11-C13

Replace these Conditions with:

C12. Within seven days of becoming aware of a non-
compliance, the Applicant must notify the Department of
the non-compliance. The notification must be in writing
and must be submitted via the NSW planning portal
(Major Projects). The notification must identify the
development (including the development application
number and name), set out the condition of this consent
that the development is non-compliant with, why it does
not comply, the reasons for the non-compliance (if
known), and what actions have been undertaken, or will
be undertaken, and when, to address the non-
compliance.

Note: A non-compliance which has been notified as an
incident does not need to also be notified as a non-

Updated based on recent advice from DPHI's Compliance
Branch

compliance.
INDEPENDENT Independent Environmental Audits of the development mustbe | UPdated based on recent advice from DPHI's Compliance
ENVIRONMENTAL conducted and carried out in accordance with the Independent Branch
AUDIT Audit Post Approval Requirements (2020) or as updated from
C15 time to time and published on the Department’s website.
A new sub-clause (xi) to ensure xi) construction progress updates at appropriate Agreed
ACCESS TO the applicant keeps the milestones. including identification of any substantial
INFORMATION community informed of the delays:
C16. projects key milestones and any
delays.
APPENDIX 1 - Replacement figure to be provided separately by the Applicant. Replacement Figure to be provided by the Applicant to reflect
GENERAL the correct final layout
LAYOUT OF
DEVELOPMENT
APPENDIX 2 - Additional lot identified by the 1/1298649 Agreed
SCHEDULE OF Applicant.
LANDS
APPENDIX 6 - Replacement Figure identified by the Applicant This final figure was provided by the Applicant prior to referral
HERITAGE See Figure 1 on subsequent page from DPHI and should be used for the conditions
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Commission’s Intended Revised Condition

LTl Outcome (Additions in bold and underlined, deletions in strikethrough) S el
Replace the text in the existing Appendix with the following: Updated based on recent advice from DPHI's Compliance

Branch
INCIDENT NOTIFICATION REQUIREMENTS

1.  Allincident notifications and reports must be submitted via
the NSW planning portal (Major Projects).

2. The Applicant must provide notification as required under
these requirements, even if the Applicant fails to give the
notification required under condition C10 or, having given
such notification, subsequently forms the view that an
incident has not occurred.

3.  Within 7 days (or as otherwise agreed by the Planning
Secretary) of the Applicant making the immediate incident
notification (in accordance with condition D10), the
Applicant is required to submit a subsequent incident report

that:
AF;:F;PDDE%-? - (a) identifies how the incident was detected;
NOTIFICATION (b) identifies when the Applicant became aware of the
AND REPORTING !nCIdt_ept: . . .
REQUIREMENTS (c) identifies any actual or potential non-compliance with

conditions of consent;

(d) identifies further action(s) that will be taken in relation
to the incident; and

(e) asummary of the incident;

(f) outcomes of an incident investigation, including
identification of the cause of the incident;

(g) details of the corrective and preventative actions that
have been, or will be, implemented to address the
incident and prevent recurrence, including the period
for implementing any corrective and/or preventative
actions; and

(h) details of any communication with other stakeholders
regarding the incident.

4. The Applicant must submit any further reports as directed
by the Planning Secretary.
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Figure 1 | Replacement Figure for Appendix 6 of the Recommended Consent
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