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BACKGROUND 
 
The proposal is to effectively trade two dwelling entitlements so that dwellings can be constructed on 
higher land rather than on flood prone land. 
 
Planning proposal 
112 and 134 School Lane, Southgate each contain a dwelling and each comprises two lots (see Figure 1). 
Additional dwellings are not permissible under the Clarence Valley Local Environmental Plan (CVLEP) on the 
remaining lots as they are below the 40 hectare minimum lot size. The planning proposal component of the 
application is to reduce the CVLEP minimum lot size to six hectares so that two additional dwellings would 
be permissible. The intention is to then realign the boundaries so that each of the four lots have frontage to 
School Lane, each with an area slightly greater than six hectares. Two additional dwellings could be 
constructed on land higher than the Flood Planning Area, also shown in Figure 1. 
 

 
Figure 1: Showing Lot 12 DP820691, Lots 2, 3 and 4 
DP574006 (112 and 134 School Lane, Southgate). The lots 
outlined in black have existing dwellings, fronting on to 
School Lane. The lots outlined in red have no existing 
dwellings and no dwelling eligibility. The rear lots are entirely 
within the Flood Planning Area (shown in blue), with the lots 
fronting School Lane being partially above the Probable 
Maximum Flood mapping level. 

 
 
 
 
 
 
 
 
 
 

Extinguish dwelling eligibilities 
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Figure 2: Showing the location of the subject land parcels. While the properties on School Lane are 500 metres from 
the land on Southgate Ferry Road, by road the distance is greater than two kilometres. 

 
The application also proposes “an associated offer.” There are two existing dwelling entitlements on land 
located either side of Southgate Ferry Road, currently used as part of a larger sugar cane farm. Figure 2 
shows this land is approximately 2.4 kilometres by road from the land at 112 and 134 School Lane. The land 
is within the RU1 (Primary Production) zone and is entirely within flood prone land (see Figure 3).  
 
The first dwelling entitlement is for Lot 61 DP1133619 and the second concerns Lots 1 and 2 DP986290 and 
only applies if both lots are consolidated. 
 
These dwellings are permissible under Clause 4.2B(4) of the Clarence Valley Local Environmental Plan, also 
known as “the sunset clause”. Therefore both the subject dwelling entitlements are due to expire on 
23 December 2021 if no Development Application is received by Council. 
 
The proposal is to extinguish these dwelling entitlements by way of a covenant placed on the land titles 
that will stipulate no dwelling be constructed on the land. 
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Figure 3: Lot 61 DP1133619 is in three parts and is a total of 18.9 ha. Lots 1 and 2 DP986290 have a combined area of 
27 ha. 

 
KEY ISSUES 
 
Strategic justification 
As all planning proposals to amend the CVLEP must be based on Strategic Justification, it is important to 
consider the application in the context of existing policy. 
 
The application states that, while the proposal is not supported by a strategic study, it is a rare scenario in 
which there is land on the floodplain and on higher land in the same ownership. It references the Clarence 
Valley Floodplain Management Study (SL and M 1980), stating that this report suggests providing incentives 
for people to relocate to flood free areas and voluntary purchase schemes to move dwellings out of the 
floodplain. It should be noted, however, that the Study has been superseded and the relevant adopted 
document is the Grafton and Lower Clarence Floodplain Risk Management Plan (GHD, 2014).  
 
The application further states that “the best protection for the cane farm is the extinguishment of the 2 
dwelling entitlements which add value to those lots over and above their value as part of 14 cane farms and 
so pose a real risk of being sold and fragmenting the farm.” 
 
Council officers argue consolidation of the lots would be a better means of eliminating the risk of 
fragmentation. This would create a 46 hectare allotment on which a dwelling would be permissible under 
the zone and minimum lot size map. 
 
The application posits that the land used for growing cane is more valuable for agricultural purposes than 
the land used for grazing on School Lane. Therefore, the addition of two dwellings on School Lane would 
have less impact on agricultural production than two dwellings built on the sugar cane land. 
 
The application also states that the proposal is “inconsistent but justified” to the Section 9.1 Directions 1.2 
Rural Zones, 1.5 Rural Lands and 4.1 Acid Sulfate Soils. This justification is largely based around the 
assumption that the land currently being used for cane farming would not continue to be used for cane if 
dwellings were to be constructed on the land, and therefore allowing additional dwellings on School Lane is 
a satisfactory trade off. 
 
Council officers contend that, without consolidating the land, there is no guarantee the land will not be 
fragmented in the future, that is, the parcels could still be sold off individually. Further to this, the relevant 
SEPPs and 9.1 Directions are aimed at maintaining land for agriculture and officers are not convinced the 
proposal achieves this.  
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In addition, there is no support or context for a proposal of this nature in Council strategies, such as the 
Clarence Valley Settlement Strategy, or in the North Coast Regional Plan 2036. 
 
Minimum Lot Size 
Reducing the minimum lot size to six hectares is providing lots that would be more appropriate in the R5 
Large Lot Residential Zone, rather than the RU1 Primary Production Zone, and is not supported by the 
CVLEP or Ministerial Directions. 
 
While the observation has been presented within the application that there are smaller lots nearby, this is a 
result of historical decisions and prior planning regimes (for example, concessional allotments) and is not 
supported by the current legislation and strategy, which provides for a minimum lot size of 40 hectares in 
that area. The current legislation is aimed at preventing further fragmentation of farmland, rather than 
providing rural lifestyle lots within the Primary Production Zone. 
 
Flood prone land 
Assuming the DAs are received by Council in the next three years for dwellings on the flood prone land, it is 
possible that dwellings could be constructed there in the future. If the applications were approved, it would 
be likely that the dwellings would be required to be mounded to be above the 1:100 year flood level. 
 
Details would be considered at the DA stage of assessment, however there will likely be issues such as how 
the dwellings would be evacuated in the event of a flood – it is likely that the SES would view this as a 
serious issue. 
 
Therefore, there are potential issues with constructing dwellings on the land on Southgate Ferry Road. 
 
Using the agreement on Title as a planning tool 
Using the covenant as a planning tool is problematic for a number of reasons.  
 
Firstly, a covenant cannot override the CVLEP. Therefore, as the dwellings on the Southgate Ferry Road land 
are permissible under Clause 4.2B of the CVLEP (the “sunset clause”), it is not possible to apply a covenant 
that prohibits this. 
 
Secondly, the details are less available than planning tools for prospective buyers. That is, the CVLEP maps 
can be looked up online for free, while a title search must be ordered at a cost. This presents issues when 
members of the community contact Council for planning advice and the certificate of title is not always 
available to Council officers. 
 
Thirdly, the lots could still be sold individually as three separate parcels.  
 
And finally, it is possible to remove such restrictions in the future. 
 
Therefore, using a covenant as a tool to prevent dwellings being constructed contravenes the CVLEP, may 
not be permanent and provides no guaranteed protection of the land from fragmentation. 
 
Precedent 
It is relevant to consider here a seemingly similar proposal that was adopted by Council on 12 April 2011 for 
land at Clyde Essex Drive and the Pacific Highway, Gulmarrad. This planning proposal also involved the 
relocation of dwelling entitlements from flood prone agricultural land. 
 
There are, however, significant differences with the current proposal: 

 The Gulmarrad proposal was adjacent to land in the R5 zone and involved a rezoning to R5 for the 
“relocated” dwelling eligibilities and consents. The proposal at hand is entirely within the RU1 Primary 
Production Zone and not adjoining a residential zone. 
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 A dwelling entitlement was retained on the agricultural land for ongoing management of the farm, 
whereas the current proposal would entirely remove dwelling entitlements from the agricultural land. 

 The Minimum Lot Size Map was amended to 200 ha for the residual farmland so that no further 
subdivision could occur, whereas the current proposal does not seek to increase the minimum lot size 
to prevent fragmentation of the agricultural land. 

 
In addition, it would also be relevant for Council to consider more broadly if the proposal is an appropriate 
response throughout the Clarence Valley. That is, if there are additional dwelling “trades” on flood prone 
land for non-contiguous rural lifestyle lots in primary production areas. 
 
Options 
Options available to Council include: 
1. Not supporting the planning proposal (Officer Recommendation) on the following grounds:  

 The proposal does not minimise fragmentation of agricultural land and is therefore not strategically 
supported by Ministerial Directions and Council strategies. 

 The land is not contiguous and thus has potentially adverse implications across the whole 
floodplain.  

 The small lots at School Lane are not consistent with rural character and are not contiguous with a 
residential zone. 

 The associated covenant proposal contravenes the CVLEP. 
 
2. Support the Planning Proposal subject to specified changes. 

 
Rather than the agreement on Title, require the land on Southgate Ferry Road be consolidated and 
amend the CVLEP Minimum Lot Size Map to 50 hectares so that  the existing lots cannot be sold 
individually, thus preventing fragmentation of this agricultural land. 

 
Should Council support this option, it would: 

 
Require the application for consolidation of Lot 61 DP1133619 and Lots 1 and 2 DP986290, 
Southgate Ferry Road, to be approved by Council prior to the exhibition of the planning proposal. 
 
Refer the planning proposal REZ2018/0001 to the Gateway, subject entirely to the proponent 
amending the proposal in such a way that the minimum lot size to be applied to  Lot 61 DP1133619 
and Lots 1 and 2 DP986290 be 50 hectares.  
 
Accept inconsistencies with Section 9.1 Directions 1.2 Rural Zones, 1.5 Rural Lands and 4.1 Acid 
Sulfate Soils due to the overall gain of removing two potential dwellings from flood prone land and 
advise the Department of Planning and Environment accordingly. 
 
Advise the Department of Planning and Environment that should the Gateway Determination allow 
the planning proposal to proceed, that it will accept any plan making delegations offered under 
Section 3.36 of the Environmental Planning and Assessment Act 1979. 

 
COUNCIL IMPLICATIONS 
 
Budget/Financial 
The applicant has paid the rezoning application fee which is expected to cover the reasonable costs 
associated with dealing with this matter, excluding the cost of any additional studies or other documentary 
requests that may be specified in any Gateway Determination. 
 
Asset Management 
N/A 
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Policy or Regulation 
Environmental Planning and Assessment Act 1979 – including relevant State Environmental Planning 
Policies and Minister’s Section 9.1 Directions 
 
Consultation 
No consultation has been undertaken to date. Notification of the planning proposal will be required after 
the Planning Gateway stage. 
 
Legal and Risk Management 
There are no legal appeal rights for third parties who may oppose the proposal. The applicant may request 
a review of the Gateway Determination if they are dissatisfied with the determination. 
 
 
 
 

Prepared by Maya Dougherty, Strategic Planner 

Attachment Planning proposal application – To be tabled 
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3.33 of the Environmental Planning and Assessment Act 
1979 (the Act) and further declare that the document 
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PLANNING PROPOSAL 

 
AMEND CLARENCE VALLEY LOCAL ENVIRONMENTAL PLAN 2011 

MINIMUM LOT SIZE MAP 

 

NO. 134 SCHOOL LANE, SOUTHGATE – LOT 12 DP 820691, LOT 2 DP 574006 

NO.112 SCHOOL LANE, SOUTHGATE – LOTS 3/4 DP 574006 

 

1. Preliminary 

1.1 Context 

This planning proposal constitutes a document referred to in Section 3.33 of the 

Environmental Planning and Assessment Act 1979. It has been prepared in 

accordance with the Department of Planning and Environment’s “A guide to 

preparing planning proposals” (August 2016).  A gateway determination under 

Section 3.34 of the Act is requested. 

1.2  Introduction 

, either jointly or in partnership with others, own a 

number of properties at Southgate in the Clarence Valley. Some contain 

existing dwellings, two have acknowledged dwelling entitlements and all are 

utilized for agricultural activities. 

Annexure K contains a table and map indicating their Southgate holdings and 

existing status. 

One allotment (ID 11) has an existing dwelling entitlement and consolidation of 

ID’s 9 & 10 will create another entitlement. This information is based on 

correspondence from Clarence Valley Council dated 20
th
 June, 2011. The 

correspondence also advises that these eligibilities will expire ten years after 

the commencement of Clarence Valley Draft Local Environmental Plan 2010 

(which became CVLEP 2011) unless development consent for a dwelling house 

is granted prior to the date. The relevant date is 23
rd

 December, 2021 – (see 

Annexure G). 

This Planning Proposal seeks to amend Clarence Valley Local Environmental 

Plan 2011 to reduce the minimum lot size from 40ha to 6ha applicable to the 

land encompassed by the following:- 

 Lot 12 DP 820691 (ID 1) 

 Lot 2 DP 574006 (ID 2) 

 Lot 3 DP 574006 (ID 3) 

 Lot 4 DP 574006 (ID 4) 

This would then permit boundary adjustments between Lots 12 & 2 and Lots 3 

& 4 resulting in 4 lots with road frontage to School Lane, each with a dwelling 

entitlement (see Proposed Boundary Adjustment Plan – Annexure B). Under 

this arrangement 2 additional dwelling entitlements are created. 

Separate from that, and not forming part of this Planning Proposal, the Dousts 

are proposing to extinguish the dwelling entitlements on ID’s 9/10 

(consolidation) and ID 11. Those allotments are located within the floodplain 

and are utilized for cane cultivation. Legally there is no nexus between the 

amendments to Clarence Valley LEP 2011 sought through this proposal and the 

extinguishing of the 2 entitlements, but it will ensure there is no increase in 

total permissible dwelling numbers in the locality and it is reflective of the 

statement from Clarence Valley Council Planning Staff that “there is merit in 

relocating the dwelling opportunities outside of flood prone areas...” (Clarence 

Valley Council correspondence 23 August 2016 – Annexure G). 
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1.3 Locality 

 

 

Figure 1 – Locality Map 

 

The subject land is located at Southgate, approximately 14kms north of Grafton 

in the Clarence Valley. 

Southgate is predominately agricultural with cane on the lower floodplain areas 

and grazing on higher land.  

Southgate village is located at the intersection of Lawrence Road and School 

Lane approximately 1.2kms south of the subject land. School Lane heads north 

along the ridge and in its lower section runs through grazing land (including the 

subject land) which becomes a mix of cleared and treed land further north until 

a point approximately 3.6km from its start where it becomes heavily vegetated. 

Annexure J highlights the fragmented small-lot pattern of properties along 

School Lane and provides details of each property with a School Lane address 

along the subject section of road. Without access to ownership details it is not 

possible to determine if some are part of larger holdings, but there are 8 

properties whose total area can be identified, all of which contain dwellings. 

These are: 

No. 39 – 25.94ha 

No. 68 – 19.91ha 

No. 77 – 8.39ha 

No. 104 – 16.42ha  

No. 109 – 10.31ha 

No. 117 – 1.92ha 

No. 133-135 – substantially greater than 40ha 

ITEM 14.145/18 - Page 6 of 67 



 

 
 

A Fletcher & Associates Pty Ltd  3 

 
 

This pattern of smaller lots along School Lane was encouraged by Clause 18 of 

the former Copmanhurst LEP 1990. 

 

1.4 Subject Land 

 

 Figure 2 – Subject Land 

 

 The proposal applies to:- 

 Lot 12 DP 820691 (No.134) School Lane, Southgate: 7.31ha 

 Lot 2 DP 574006 (No. 134) School Lane, Southgate: 5.6ha 

 Lot 3 DP 574006 (No. 112) School Lane, Southgate: 8.11ha 

 Lot 4 DP 574006 (No. 112) School Lane, Southgate: 4.47ha 

All lots are zoned RU1 Primary Production and have a minimum lot size of 

40ha. 
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 Figure 3 - Zoning map 

 

Lots 12 & 3 have frontage to School Lane and each contain a dwelling and 

farm buildings associated with grazing activities. They are cleared pasture with 

the exception of a small number of dead trees. Both are high land at their 

frontages, sloping away to the rear. 34% of Lot 12 and 35% of Lot 3 are flood 

affected, leaving flood free areas of 4.8ha and 5.3ha respectively. Lots 2 & 4 

are 100% affected. 

Lot 4 has no street frontage and Lot 2 has a small frontage to an unformed road 

reserve. Both contain a wetland referred to as Southgate Lagoon, which varies 

in size subject to weather conditions, with the balance of both lots being 

grazing land. 

The Southgate Lagoon is included in the High Environmental Value Map in the 

North Coast Regional Plan 2036 (see Annexure N). 

1.5 Future Development of Subject Land  

If the proposal is successful, it is intended to apply for boundary adjustments 

between Lots 12 & 2 and Lot 3 & 4 (see Annexure B). This will create:- 

Lot 20: 6.3ha 

Lot 21: 6.42ha 

Lot 22: 6.4ha 

Lot 23: 6.44ha 

It is proposed to apply to construct new dwellings and associated wastewater 

management systems on proposed Lots 20 & 22.  
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The 1 in 100 year flood line is approximately 200m from the frontage of Lot 20 

and the lagoon is a further 150m from that line. In the case of Lot 22, the flood 

lines is approximately 200m from the frontage and the lagoon a further 200m 

away. Both lots will therefore have sufficient flood free area and separation 

from the lagoon for wastewater disposal which meets all relevant standards. 

1.6 Extinguishing Existing Dwelling Entitlements on Lot 61 DP 1133619  

             & Lots 1 & 2 DP 986290 

As previously stated, Clarence Valley Council has advised that Lot 61 DP 

1133619 and Lot 1/2 DP 986290 (when consolidated), have dwelling 

entitlements (copies of correspondence dated 20
th
 June, 2011 at Annexure G). 

There are potential dwelling sites located on both properties with sufficient 

space for associated wastewater disposal systems (see Annexure L). 

On Lots 1/2 the potential site is located on a cane pad with an existing ground 

level of 4.63m AHD located immediately off Southgate Ferry Road and above 

Franks Creek. The 1 in 100 year flood level at Southgate Ferry Road is from 

6.24m to 6.35m AHD. This would therefore require a mound of approximately 

1.7m to be above that level and upon which a dwelling meeting minimum 

habitable floor level could be constructed. 

On Lot 61, the potential site is located at the end of Southgate Ferry Road, on 

land with existing ground levels generally greater than 5.0m AHD. This area is 

currently under cane and again would require a mound of less than 2m in height 

to be above the 1 in 100 year flood level. 

Both sites have sufficient space for the establishment of wastewater 

management systems and all other services are in close proximity. No clearing 

of native vegetation would be required. 

Instead of applying to construct dwellings on those properties, the owners have 

advised they would legally extinguish the entitlements by way of a covenant on 

the titles of Lot 61 DP 1133619 and Lots 1 & 2 DP 986290. The covenant or 

Restriction would be worded as “The construction of a dwelling on Lots 1 and 

2 DP 986290 and Lot 61 DP 1133619 is prohibited.” 

This mechanism has previously been approved by Clarence Valley Council to 

ensure a dwelling cannot be erected on lots below the minimum lot size created 

under the provisions of Clause 9 of State Environmental Planning Policy (Rural 

Lands) 2008. 

It is proposed that this occurs after the relevant planning authority has resolved 

to make the amendments and before the amendment is notified. 

The extinguishing of those entitlements does not form part of the formal 

Planning Proposal. 

Blanket prohibition on constructing dwellings on flood prone land is not 

accepted practice due to its impact on property rights, so the voluntary offer to 

relinquish dwelling entitlements is a mechanism for removing risk without 

forcibly removing property rights. 

The Planning Proposal 

2.  PART 1 - OBJECTIVE OR INTENDED OUTCOME 

The objective of this Planning Proposal is to reduce the minimum lot size 

applicable to the subject land from 40ha to 6ha to allow boundary adjustments 

between: 

 Lot 12 DP 820691 and Lot 2 DP 574006, School Lane, Southgate; and  

 Lot 3 DP 574006 and Lot 4 DP 574006 School Lane, Southgate 
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All 4 lots created will have formed frontage to School Lane and a dwelling 

entitlement as each exceeds the proposed 6ha minimum lot size. 

Associated with this is the offer to legally extinguish existing dwelling entitlements 

on Lot 61 DP 1133619 Southgate Ferry Road Southgate and Lots 1 & 2 DP 986290 

Southgate Ferry Road, Southgate. 

The intended outcome of this offer is to remove 2 dwelling entitlements from flood 

affected land. 

3.  PART 2 - EXPLANATION OF PROVISIONS 

To achieve the above objective the following amendment will be required to the 

Clarence Valley Local Environmental Plan, namely:- 

“Amendment to Lot Size Map – Sheet LZN_011C in accordance with the 

proposed lot size map shown in Annexure A. It is proposed to designate the 

subject land with the classification of AA1, denoting a minimum lot size of 6 

ha” 

As stated, this will have the effect of creating 2 additional dwelling entitlements 

on the subject land which through the 2 boundary adjustments will be located 

on lots with frontage to School Lane and with suitable flood-free dwelling sites. 

4.  PART 3 - JUSTIFICATION 

4.1 Is the planning proposal a result of any strategic study or report? 

No. 

The proposal to reduce the minimum lot size applicable to the subject land from 

40 hectares to 6 hectares is not the result of any strategic study or report. 

The associated offer to legally extinguish existing dwelling entitlements on Lot 

61 DP 1133619 and Lots1/2 DP 9866290 and located on flood affected land 

reflects the objective of managing/reducing the risk to life and property from 

flooding found in a number of strategic documents, including:- 

 Grafton & Lower Clarence Floodplain Risk Management Plan (Bewsher 

Consulting June 2007) 

 Clarence Valley Floodplain Management Study (SL & M 1980) 

 Clarence Valley Local Environmental Plan 2011 – Clause 7.3 Flood Planning  

 North Coast Regional Plan 2036 (Dept. of Planning & Environment 2017) -  

Direction 3 : Manage natural hazards and climate change. 

The Grafton & Lower Clarence Floodplain Risk Management Plan at page 2 

states:- 

“Valley wide floodplain management measures, including flood warning, 

emergency management planning, community awareness, voluntary purchase 

and voluntary house raising schemes, and flood related planning 

considerations are included as recommended measures in the plan” 

It does not include the voluntary relocation of dwelling entitlements outside 

flood affected areas and onto separate allotments as circumstances where this 

could occur may be rare but is possible in this instance. 

The Grafton and Lower Clarence Floodplain Risk Management Plan (at p 34) also 

references the Clarence Valley Floodplain Management Study (SL & M 1980) 

which discussed in general terms: 

 relocation of smaller urban areas within the floodplain, including incentives for 

people to relocate to flood free areas 

 broad voluntary purchase schemes, which it considered were not cost effective 

 the scope on large rural properties to relocate flood affected areas to areas of 

less risk within the same property 

All of these point to the intent of the proposal and associated offer. 
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Clarence Valley Council LEP 2011 Clause 7.3 Flood Planning includes the 

following objective: 

“(a) to minimise the flood risk to life and property associated with the use of the  

        land” 

The proposal and associated offer directly address this objective. 

The North Coast Regional Plan 2036 Direction 3 – Manage natural hazards and 

climate change, includes the following actions:- 

Action 3.1: Reduce the risk from natural hazards including the projected effects of  

                   climate change, by identifying, avoiding and managing vulnerable  

                   areas and hazards. 

Action 3.2: Review and update floodplain risk, bushfire and coastal management  

                    mapping and manage risk, particularly where urban growth is being  

                    investigated 

Action 3.3: Incorporate new knowledge on regional climate projections and related  

                   cumulative impacts in local plans for new urban development  

The proposal and associated offer addresses Action 3.1 

4.2 Is the planning proposal the best means of achieving the objectives or 

intended outcomes, or is there a better way? 

Yes. 

All the affected land, both that proposed for additional dwelling entitlements 

and that offered for extinguishment of entitlements, is held in common 

ownership. This circumstance enables the objective of managing the risk from 

flooding to be addressed in a manner which is not directly envisaged in any 

strategic policies but nevertheless achieves the desired outcome. 

There are no provisions in the Clarence Valley LEP 2011 which would permit 

the outcome achieved by the Planning Proposal and associated offer. 

CVLEP 2011 Clause 4.1B Boundary adjustments between lots in certain 

rural, residential and environmental zones permits boundary adjustments 

between 2 or more lots where 1 or more of those lots is less than the minimum 

lot size, but only where there is no increase in dwelling entitlements. As the 

proposal creates 2 additional entitlements, this clause is not applicable. 

CVLEP 2011 Clause 4.2A Exceptions to minimum lot sizes for certain rural 

subdivisions permits lots less than the minimum lot size to be created other 

than for the purpose of dwellings. As the proposal intends to permit boundary 

adjustments to create additional dwelling entitlements, this clause is not 

applicable. 

There are no State Environmental Planning Policies which would achieve the 

objective/intended outcome of the proposal and associated offer. 

In light of the above, only the proposal and associated offer would achieve the 

objective/intended outcome. 

RELATIONSHIP TO STRATEGIC PLANNING FRAMEWORK 

 

4.3 Applicable Regional Plan - Is the planning proposal consistent with the 

objectives and actions of the applicable regional, sub-regional or district 

plan or strategy (including any exhibited draft plans or strategies)?  

 

The North Coast Regional Plan 2036 (NCRP 2036) released in March 2017 is 

the applicable regional plan. It is the NSW Government’s strategy for guiding 

land use planning decisions for the North Coast region. 
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The Regional Plan comprises four goals, 25 directions and 80 actions. The 

goals articulate the intended outcome; the directions identify the broad issues or 

policy areas that need to be focused on; and the actions represent the steps 

needed to be taken or initiatives that need to be implemented to achieve the 

goals. Actions are either implemented as strategies or as initiatives. 

 

The North Coast Delivery, Coordination and Monitoring Committee has been 

established to oversee implementation of the vision, goals and actions in the 

Regional Plan. In this regard the North Coast Regional Plan 2036 - 

Implementation Plan 2017-2019 has also been release to accompany the 

Regional Plan. 

The Directions and Actions are dealt with in North Coast Regional Plan 2036 

Consistency Checklist (Annexure C). The offer to extinguish the 2 entitlements 

located on flood prone land addresses Direction 3 of the Plan, and as there are 

no environmental impacts or impact on agricultural viability, the proposal is not 

contrary to the objectives of Direction 2 – Enhance biodiversity, coastal and 

aquatic habitats and water catchment and Direction 11 – Protect and 

enhance productive agricultural lands. Direction 18 – Respect and protect 

the North Coast’s Aboriginal Heritage is addressed in the AHIMS 

assessment at Annexure I. 

 

Accordingly, the proposal is considered to be consistent with the NCRP 2036.   
 

4.4 Consistency with Council’s local strategies and other local strategic plans 

 

The Clarence 2027 is Council’s adopted community strategic plan. It is supported 

by Council’s Delivery Program and Annual Operational Plan applicable at the time. 

 

Other local strategies include: 

 

 South Grafton Heights Precinct Strategy 

 Clarence Valley Settlement Strategy 

 Lower Clarence Retail Strategy (May 2007) 

 Yamba Retail/Commercial Strategy (May 2002) 

 Clarence Valley Economic Development Strategic Plan 

 Clarence Valley Industrial Lands Strategy 

 Clarence Valley Affordable Housing Strategy 

 Clarence Valley Council Biodiversity Management Strategy 2010 

 Clarence River Way Masterplan 2009 

 Clarence Valley Open Spaces Strategic Plan 2012 

An assessment of the planning proposal against the Clarence 2027 and associated 

Delivery and Operational Plans is at Annexure D. 

The Clarence 2027 is Councils adopted corporate strategic plan and is supported by 

the Delivery Plan and Operational Plan. It is structured around 5 themes (Society, 

Infrastructure, Economy, Environment, Leadership) each of which is supported by 

a range of objectives and strategies. 

There are no objectives or strategies in The Clarence 2027 and its associated 

Delivery Plan and Operational Plan which are relevant to this proposal. 

The Clarence Valley Settlement Strategy (1999) does not include a Specific Area 

Strategy for Southgate and is otherwise not relevant to this proposal. 

4.5 Consistency with applicable state environmental planning policies 

The proposal is consistent with applicable state environmental planning policies 

(SEPPs).   
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Refer to the consistency checklist against these policies at Annexure E. 

4.6 Consistency with applicable Ministerial Directions (s.9.1 Directions) 

The proposal is consistent with applicable Section 9.1 Directions.   

 

Refer to the consistency checklist against these Directions at Annexure F. 

 

ENVIRONMENTAL, SOCIAL AND ECONOMIC IMPACT 

 

4.7 Is there any likelihood that critical habitat or threatened species, 

populations or ecological communities, or their habitats, will be adversely 

affected as a result of the proposal? 

The North Coast Regional Plan 2036 High Environmental Value map (see 

Annexure N) includes the majority of the 2 rear lots (Lots 2 & 4) and reflects 

the location of the Southgate lagoon, though it is not mapped as a coastal 

wetland under SEPP Coastal Management 2018. Both additional dwellings and 

their associated wastewater management systems will be constructed on high 

flood-free land along the School Road frontage and at least 200m from the high 

conservation classified land. 

Nevertheless, there is the potential that non-habitable structures or fence lines 

may be constructed within the identified lagoon area and it is proposed that a 

restriction be placed on title of the proposed 4 lots prohibiting any structures 

including fencing on land classified as high environmental value and associated 

with the lagoon. 

There are 2 other sections of land identified as high environmental value 

affecting the north-west corner of Lot 12 and the south-east of Lot 3. Both of 

the mapped areas are circular, suggesting buffers around an object such as a 

hollow tree providing nesting habitat. Neither of the centre of those areas are 

located on the subject land and neither affect potential house sites at the road 

frontage. In these circumstances, restrictions on development in these areas are 

not considered necessary. 

 

4.8 Are there any other likely environmental effects as a result of the planning 

proposal and how are they proposed to be managed? 

 

No. The proposal will permit the re-arrangement of the existing 4 lots, 2 of 

which currently contain a dwelling and have formed road frontage and 2 of 

which have neither, to create 4 lots with road frontage and adequate flood free 

area to accommodate the 2 additional dwellings and associated wastewater 

management facilities. As such, there is no impact from the flood hazard 

located on the rear of the land. 

School Lane is sealed and has adequate capacity to handle the small increase in 

traffic generated by the 2 additional dwellings. Site disturbances resulting from 

the construction of 2 additional dwellings and associated facilities will be 

minimal and will be managed in accordance with conditions of consent 

attached to the approvals of those dwellings. 

The land is classified part Class 3 Part Class 5 on the Clarence Valley Acid 

Sulphate Map. The Class 3 area is restricted to the lagoon and surrounds with 

the higher ground where the additional dwellings will be located Class 5. 

Clarence Valley LEP 2011 requires development consent for any works more 

than 1 metre below natural ground level in Class 3 areas, or which may lower 

the water table by more than 1 metre. As outlined in 4.7 above, it is proposed 
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that a legal restriction be placed on title prohibiting any works in the lagoon 

(currently defined as Lots 2 & 4 DP 574006) so the consent requirements is not 

triggered. 

Class 5 land required development consent for works within 500m of Class 1-4 

land that is below 5m AHD and by which the water table is likely to be lowered 

below 1m AHD on that Class 1-4 land. 

The first part of the criteria is met but minor construction works (dwellings, 

driveways, wastewater facilities) on land considerably higher than the adjacent 

Class 3 land and several hundred metres away will have no impact on water 

table levels and so the consent requirement is not triggered. 

In these circumstances it is considered that further assessment of Acid Sulphate 

soils is not required as there will be no disturbance of the soils and so no 

impact. 

 

4.9 Relevant social and economic effects? 

The 2 existing entitlements on Lots 1/2 DP 986290 and Lot 61 DP 1133619 are 

located on land currently used for cane cultivation. In the case of Lots 1/2 DP 

9866290 the most likely house site is on a current cane pad. In the case of Lot 61, 

the most likely site is currently under cane cultivation (see Annexure C). 

Construction of dwellings on both these sites would have some impact on existing 

cane operations. 

The Doust’s cultivate cane at Southgate on 19 properties totalling approximately 

133ha. Multiple lots in a single cane farm is not uncommon, reflecting the size of 

the original crown portions and subsequent subdivisions, crown road closures etc. 

This area of cane is clearly viable and the number of lots is immaterial as it operates 

as a single farm. 

Consequently, the greatest risk to the viability of the single cane operation is 

fragmentation of individual lots into different ownerships, whereby the economies 

of scale are lost and the separated individual lots are by themselves not viable. If 

enough land is lost to cane through fragmentation, the whole cane operation risks 

becoming unviable. 

In reality, cane farms do not fragment into different ownerships unless lots forming 

the whole have dwelling entitlements (with or without existing dwellings). In these 

cases, the majority of the value of the lots resides in the dwelling entitlement, 

unless realisable. 

The individual lots are of a large enough size to support a viable agricultural 

activity. 

In the case of the Doust’s cane farm, Lots 1/2 (27.34ha) and Lot 61 (18.93 ha) have 

reasonable dwelling entitlements but neither are large enough to support viable cane 

operations. Further, the loss of these lots would reduce the size of the remaining 

cane farm to approximately 87ha, which also may not be economically viable. 

If the Doust’s were to obtain dwelling approval on these lots, the only way in which 

they could realise their true value would be through sale, as they have advised that 

no other family members are interested in continuing cane cultivation. Unless 

potential purchasers had intensive agricultural uses that would be viable on those 

undersized lots and could withstand the impacts of floods, it is unlikely that would 

be sold to purchasers seeking the lifestyle advantages of the water frontage/views 

available. 

Consolidation of the 3 lots to ensure they were not sold off individually in the 

future even after the 2 dwelling entitlements had been extinguished would in fact 
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create a lot of 46.27ha which would then have a dwelling entitlement unless the 

proposed covenant was placed over the lots. 

In summary, the Doust’s cane farm consists of multiple lots, none of which are 

viable on their own, and the best protection for the cane farm is the extinguishment 

of the 2 dwelling entitlements which add value to those lots over and above their 

value as part of 14 cane farms and so pose a real risk of being sold and fragmenting 

the farm. 

In respect of the 4 lots in School Lane, current agricultural use is restricted to low-

level grazing over the total area of 25.6ha minus the area covered by the lagoon and 

dwelling curtilages. The proposed subdivisions would create 2 additional curtilages 

resulting in some loss of potential grazing land. Furthermore, the suggested 

restriction on structures within the identified lagoon area may also reduce potential 

grazing land in extended dry times when the lagoon contracts and pasture may 

appear. The loss of agricultural productivity resulting from the reduction of 

available grazing land will be minimal when compared to the potential loss of 

agricultural productivity on land covered by the associated offer. 

There is no outcome where there is no loss of agricultural productivity anywhere 

within the Doust’s holdings as either the proposal proceeds or the 2 dwellings 

entitlements are obtained and their value realised. 

If the proposal was to proceed, there is also the potential for the 2 additional 

dwellings in School Lane to impact on other residents in School Lane and on 

existing or future agricultural activities in the vicinity. 

In respect of the first, there are 13 dwellings on the rural/agricultural section of 

School Lane plus 7 in the village section. The social impact of 2 additional 

dwellings must be considered minimal and the fact that School Lane is sealed and 

connected to the sealed road network ensures there will be no impacts in terms of 

dust and increased road deterioration which are real concerns on the gravel road 

network. 

In respect of the second, there is potential for additional dwelling in rural-

agricultural areas to attract residents who may not appreciate the impacts of 

surrounding agricultural activities and so agitate to restrict/close existing operations 

or stop future proposed operations. The current surrounding operations to the north 

(Lot 170-20.33ha), south (No. 104-10.8ha) and west (No. 133-135 0 approx. 115ha) 

are pasture land with some level of grazing and so unlikely to generate impacts 

which could become the basis for legitimate complaints. Land to the east is 

separated by the lagoon and unlikely to impact. 

It is the rolling open paddocks which create the character of the locality that is 

likely to be an attraction to potential purchasers rather than a liability. 

In respect of potential future uses, concerns would centre on high-intensity uses 

such as piggeries or feed lots which would generate a range of impacts which could 

lead to legitimate objections to their establishment. The lots to the north and south 

would appear to be too small for these types of operations while that to the west is 

large enough but its most useable land for those sorts of activities is not along the 

ridgeline where the 2 additional dwellings would be, but on flatter land to the west. 

Also, because of the near rural/residential lot pattern and the village in the locality, 

there is no shortage of existing residents likely to object to an offending intensive 

agricultural activity even without the 2 additional dwellings. 
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STATE AND COMMONWEALTH INTERESTS 

 

4.10 Is there adequate public infrastructure for the planning proposal? 

Water, telecommunications and power are available and wastewater will be 

managed on individual lots. School Lane is sealed and connected to the road 

network via Lawrence Road. 

 

4.11 What are the views of State and Commonwealth public authorities 

consulted in accordance with the gateway determination? 

There has been no consultation with State & Commonwealth public authorities to date. 

A gateway determination has not yet been issued. 

 

5. PART 4 - MAPPING 

Copies of current and proposed versions of the Minimum Lot Size map are attached at 

Annexure A. 

 

6. PART 5 - COMMUNITY CONSULTATION 

It is considered that the proposal is a ‘low impact’ for the purpose of community 

consultation under Section 5.5.2 of “A guide to preparing local environmental 

plans, August 2016”. 

On this basis, it is intended that the planning proposal be advertised for 14 days in 

accordance with Section 5.5.2 of “Á guide to preparing local environmental plans”.  

It is also intended to provide written notification to land owners in the immediate 

vicinity of the subject land. 

A public hearing is not considered necessary. 

7. PART 6 - PROJECT TIMELINE 

A preliminary timetable will be prepared once the Gateway Determination is 

issued. 
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A - Current & Proposed Minimum Lot Size Maps 

B – Proposed Boundary Adjustment Plan  

C – North Coast Regional Plan 2036 Consistency Checklist 

D – Councils Local Strategy & Strategic Plans Consistency Checklist 

E- State Environmental Planning Policy Consistency Checklist 

F – Section 9.1 Direction Consistency Checklist 

G – Correspondence from Council 

H – SEPP (Rural Lands) 2008 – Clauses 7 & 8 Assessment 

I – AHIMS Search 

J – Rural Properties in School Lane 

K – Doust Southgate Property Holdings 

L – Potential House Sites – Lots 1/2 DP 986290, Lot 61 DP 1133619 

M – Land Use Information from Owners  
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ANNEXURE A 

 
CURRENT & PROPOSED MINIMUM LOT SIZE MAPS 
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ANNEXURE B 

 
PROPOSED BOUNDARY ADJUSTMENT PLAN 

ITEM 14.145/18 - Page 21 of 67 





 

 

 

 

 

 

 

 

 

 

ANNEXURE C 

 
NORTH COAST REGIONAL PLAN 2036 CONSISTENCY CHECKLIST 
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ANNEXURE D 

 
COUNCILS LOCAL STRATEGY & STRATEGIC PLANS  

CONSISTENCY CHECKLIST 
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ANNEXURE E 

 
STATE ENVIRONMENTAL PLANNING POLICY  

CONSISTENCY CHECKLIST  
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ANNEXURE F 

 
SECTION 9.1 DIRECTION CONSISTENCY CHECKLIST  
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ANNEXURE G 

 
CORRESPONDENCE FROM CLARENCE VALLEY COUNCIL  
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ANNEXURE H 

 
SEPP (RURAL LANDS) 2008 

CLAUSES 7 & 8 ASSESSMENT 
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ANNEXURE H 

 
SEPP (RURAL LANDS) 2008 

 

Clause 4 of the Section 117 Direction 1.5 Rural Lands requires a planning proposal 

that changes the existing minimum lot size on land within a rural zone to be consistent 

with the Rural Planning Principles listed in SEPP (Rural Lands) 2008 and Clause 5 of 

the Direction requires it to be consistent with the Rural Subdivision Principles in the 

SEPP. 

 

SEPP (Rural Lands) 2008 – Clause 7 Rural Planning Principles) 

a) The promotion and protection of opportunities for current and potential 

productive and sustainable economic activities in rural areas. 

 

The associated offer to extinguish 2 dwelling entitlements within the cane 

farm will remove the risk of losing 46ha to non-agricultural uses, and 

potentially rendering the entire cane operation less viable. The proposal itself 

would result in the fragmentation of 2 small grazing properties and place 

restrictions on the use of the rear of those properties located in the lagoon. The 

premise of this proposal is that the benefits to agricultural production of the 

former vastly exceed the disadvantages of the latter and the protection of 

agricultural productivity is maximised.  

 

b) Recognition of the importance of rural lands and agriculture and the 

changing nature of agriculture and of trends, demands and issues in 

agriculture in the area, region or State. 

 

Agricultural activities are critical to the economy and character of the 

Clarence Valley. In the past these activities have largely centred on cane 

cultivation and cattle grazing though there is a trend towards horticultural 

activities such as macadamias and blueberries. In some instances (e.g. Palmers 

Island macadamia plantations) cane land is being converted and this has the 

potential to impact on the viability of the Harwood sugar mill and thus the 

entire local cane industry. The proposal and associated offer provide 

protection to an existing viable cane operation and in some small way to the 

local cane industry. 

 

c) Recognition of the significance of rural land uses to the State and rural 

communities, including the social and economic benefits of rural land use 

and development 

 

As in b) above, agriculture is a significant contributor to the social and 

economic health and character of the Clarence Valley particular cane 

cultivation in the lower valley. The proposal and associated offer recognises  

this and proposes a potential minor loss of low value agricultural land in return 

for the protection of significantly more higher-value agricultural land. 
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d) In planning for rural lands, to balance the social, economic and 

environmental interests of the community 

 

The provision of 2 additional dwellings on rural land in a locality where the 

majority of lots and a number of holdings are below the existing minimum lot 

size is unlikely to have any social impacts, while the potential fragmentation 

and cessation of operations on cane land would have economic impacts on 

agricultural production. 

 

e) The identification and protection of natural resources, having regard to 

maintaining biodiversity, the protection of native vegetation, the importance 

of water resources and avoiding constrained land 

 

The proposed and associated offer will have no impact on any of these issues. 

 

f) The provision of opportunities for rural lifestyle, settlement and housing 

that contribute to the social and economic welfare of rural communities 

 

When considered together, the proposal and associated offer relocate 2 

dwelling entitlements within the same locality and so do not diminish any of 

these opportunities. 

 

g) The consideration of impacts on services and infrastructure and appropriate 

location when providing for rural housing. 

 

Water, telecommunications and power and sealed road access are available to 

the land subject of the proposal 

 

h) Ensuring consistency with any applicable regional strategy of the 

Department of Planning or any applicable local strategy endorsed by the 

Director-General. 

 

The North Coast Regional Plan 2036 is silent on a proposal of this nature, 

though there is no inconsistency with Directions relating to biodiversity, and 

protection of agricultural land. 

 

SEPP (Rural Lands) 2008 – Clause 8 Rural Subdivision Principles 

The Rural Subdivision Principles are:- 

a) the minimisation of rural land fragmentation 

 

The boundary adjustment which would result from the proposal will rearrange 

boundaries between 4 existing lots held in 2 separate parcels (No. 134 School 

Lane & No. 112 School Lane). The 2 additional dwelling entitlements may 

make it attractive to sell or pass onto other family members those containing, 

the new entitlements, but the potential rural fragmentation resulting from this 

would be minimal compared to that which would occur if the dwelling 

entitlements to be extinguished elsewhere were in fact activated and those 

properties sold and taken out of cane production. 
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b) the minimisation of rural land use conflicts, particularly between residential 

land uses and other rural land uses 

 

The proposal does not involve any residential land and is not located near any 

residential land. There are no existing rural uses in the vicinity of the subject 

land which would create conflict and, as discussed at 4.9 in the Proposal, it is 

highly unlikely there will be any future uses which would cause conflict. 

 

 

c) the consideration of the nature of existing agricultural holdings and the 

existing and planned future supply of rural residential land where 

considering lot size for rural lands  

 

The existing lot/holdings pattern in School Lane is addressed in Annexure J 

and indicates that there is a pattern of undersized properties containing 

dwellings in the vicinity. 

There is no rural- residential land in the locality and none proposed. 

 

d) the consideration of the nature and physical constraints and opportunities of 

the land  

 

The land is constrained by flooding and particularly by the intermittent wet 

areas to the rear. The proposed boundary adjustments created 4 lots each 

containing sufficient space above the flood level for dwellings and wastewater 

management systems with greater than 100m separation from potential wet 

areas. The presence of these higher areas adjacent to the road frontage creates 

opportunity for quality dwelling sites. 

 

e) ensuring that planning for dwelling opportunities takes account of those 

constraints 

 

As in d) above, dwellings and associated wastewater management systems can 

be located above the flood level and greater than 100m from wet areas. 
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ANNEXURE I 

 
AHIMS SEARCH 
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ANNEXURE J 

 
RURAL PROPERTIES IN SCHOOL LANE 
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ANNEXURE J

RURAL PROPERTIES IN SCHOOL LANE FROM START TO
APPROXIMATELY 3.6KMS NORTH, EXCLUDING SUBJECT

LAND & VILLAGE

Street No. Property
Description(s)

Size (ha) Dwelling Comment

39 1/784414
2/784414

19.27
6.67

No
Yes

Total 25.94

68 6/1140759
1/119299
7/1140759

10.56
1.26
8.09

Yes
No
No

Total 19.91

77 1/784397 8.39 Yes
104 5/360793

4/360793
1/782247

10.39
5.61
0.42

No
No
Yes

Total 16.42

109 1/737861 10.31 Yes
117 71/1068909 1.92 Yes

133-135 Multiple Lots Greater than
40ha

Yes

170/874994 20.33 No This may be
part of larger

holding
55/665203 14.23 No This may be

part of larger
holding

200 2/373160 4.42 Yes This may be
part of a larger

holding
(possibly with

No.210)
210 10/820691 8.31 Yes This may be

part of a larger
holding

(possibly with
No.200)

51/751386 18.29 Yes This may be
part of a larger

holding
299 1/175592 2.95 Yes This may be

part of a larger
holding

301 1/1108544 10.61 No This may be
part of a larger

holding
312 47/751386 13.22 Yes
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324 44/751386 17.36 Yes This may be
part of a larger
holding with

property at rear
(27/751386 –

18.87ha)
339 45/751386 17.84 No This may be

part of a larger
holding
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ANNEXURE K 

 
DOUST SOUTHGATE PROPERTY HOLDINGS 
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A. Fletcher & Associates Ref: 8566   
18th November 2010 
 

TABLE 1. List of Land Parcels identified on CVC Rates Notices 

Sketch 
ID 

Land Description 
(from CVC Rates 

Notices) 

 
Existing Dwelling 

 
Use 

Address & Owner 

1 Lot 12 in DP 820691 Existing Dwelling Grazing  
 

 
 

2 Lot 2 in DP 574006 Nil Grazing 

3 Lot 3 in DP 574006 Existing Dwelling Grazing  
 

 
 

 
 

 

4 Lot 4 in DP 574006 Nil Grazing 

5 Lot 1 in DP 119299 Nil Cane  
 
 

 

6 Lot 2 in DP 724258 Nil Cane  
 
 

 
 

7 Lot 1 in DP 724330 Existing Dwelling Cane 

8 Lot 3 in DP 239792 Nil Cane  
 

 
 

9 Lot 2 in DP 986290 Dwelling entitlement  
when consolidated with ID 10 

 
Cane 

 
 

 
 

10 Lot 1 in DP 986290 Dwelling entitlement 
 when consolidated with ID 10 

 
Cane 

11 Lot 61 in DP 1133619 Dwelling Entitlement Cane  
 

 
 
 

 

12 Lot 12 in DP 113364 Nil Cane 

13 Lot 15 in DP 113364 Nil Cane  
 

 
 

 
 

 

14 Lot 14 in DP 113364 Nil Cane 

15a 
 

Lot 1 in DP 738791 Existing Dwelling Cane  
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ANNEXURE L 

 
POTENTIAL HOUSE SITES 

LOTS 1/2 DP 986290 

LOT 61 DP 1133619 
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ANNEXURE M

LAND USE INFORMATION FROM OWNERS
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ANNEXURE N 

 
NORTH COAST REGIONAL PLAN 2036 

HIGH ENVIRONMENTAL VALUE MAP 
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