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1 BACKGROUND 

James Warren & Associates has been engaged by Project 28 Pty Ltd to prepare a 

Supplementary Response document addressing issues arising from: 

• a Tweed Shire Council (TSC) letter of 6 March 2019 to the NSW Independent 

Planning Commission (IPC) titled “TSC comments on Applicants Response to 

Submissions and revised Koala Plan of Management – Kings Forest Modification 

MP08/0194 (council reference DA11/0565.03)”. The TSC document was the 

subject of a meeting between the TSC and the IPC on 13 March 2019; and 

• a Public Forum held at Salt Beach Kingscliff on Tuesday 12 March 2019. The 

Public Forum was convened by the IPC to enable the public to provide their 

comments on the proposed MOD 4 application by Project 28. MOD 4 (mostly) 

relates to the Kings Forest Koala Plan of Management (KPoM).  

 

MOD 4 was lodged in 2017 and has been assessed by TSC, the NSW Department of 

Planning and Environment (DoPE), and NSW Office of Environment & Heritage (OEH), all 

of whom provided reports of their assessments. The DoPE report also appended a 

document containing recommended conditions of Approval. The recommended 

conditions related specifically to the issues raised in the MOD 4 application.  

 

James Warren & Associates prepared a Response document addressing the DoPE, OEH 

and TSC submissions to the MOD application. This Response document was submitted to 

the IPC in February 2019. As noted above, on 6 March 2019, TSC prepared a further 

response to the James Warren & Associates Response document for discussion with the 

IPC.  
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2 TSC AND PUBLIC FORUM ISSUES  

The TSC letter of 6 March 2019 was relatively comprehensive in dealing with the few 

KPoM issues remaining to be finalised. The issues raised in the Public Forum were, to a 

significant degree, consistent with those contained in the TSC letter. In addressing the 

TSC issues it is considered that all issues raised in the Public Forum will also be 

addressed. 

 

Issues arising from the TSC Comments document (6 March 2019) and the Public Forum 

are summarised as follows: 

1. Regardless of a condition requiring the planting of 27 hectares of Koala food 

trees, TSC and the Public Forum expressed concerns with regard to an 

uncertainty that the planting would occur. There were comments expressing: 

• a desire for the 27 hectare offsite offset to be the subject of an 

agreement prior to the issuing of a Construction Certificate (CC) to clear 

vegetation and commence bulk earthworks;  

• the view that a financial settlement of the offset requirement is not an 

option and that there should be certainty that the 27ha would be 

revegetated.  

2. The requirement for fencing to be provided between the residential areas in 

Precincts 12-14 (Cudgen Paddock) and the Golf Course. This would allow Koalas 

to access the Golf Course and the food trees therein and improve the 

connectivity through Precincts 12-14 generally; 

3. Off leash dog areas; 

4. Rehabilitation performance criteria; and 

5. Fencing and underpasses through environmental areas and the requirement for 

underpasses to be provided prior to the fencing or clearing of vegetation. 
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3 SUPPLEMENTARY RESPONSES 

3.1 Issue 1 – 27 Hectare Offsite Offset 

The requirement for a 27 hectare offsite offset to be the subject of an 

agreement prior to the issuing of a Construction Certificate (CC) to clear 

vegetation and commence bulk earthworks. The preference is that a financial 

settlement of the offset requirement is not an option. 

 

Existing Condition 45(1) (a) states that: 

The Koala Plan of Management shall be revised as follows: 

1) A revised offset strategy for the loss of Koala food trees incorporating the 

following: 

a. the restoration and planting of Koala food trees offsite (a 27ha area of land 

has been nominated by OEH and identified in Map 1. (attached)). 

 

Project 28 submits that it should not be put in a position where it necessarily needs to 

negotiate a new agreement with OEH to vegetate an area within Cudgen Nature 

Reserve. Condition 45(1) (a) simply notes that an area of (then) 27ha within the reserve 

had been nominated by OEH. It does not require that this particular area be the 

subject of the restoration and planting. 

 

TSC in their letter of 6 March 2019 state that allowing approval of details of an 

alternative offset site to be provided 6 months after the approval of a Construction 

Certificate “potentially allows the proponent to carry out clearing without any 

certainty about the delivery of the required offset”. It should be noted however that 

the 27 ha off-site offset forms only one component of the overall proposed 

compensatory/offset package which additionally includes: 6.26 ha of compensatory 

koala habitat within the east-west corridor, and the creation of a minimum of 62.51 ha 

of compensatory koala habitat on residual lands on-site. It is also important to note 

that the above compensatory habitat works will be staged to allow habitat creation and 

subsequent population monitoring to be completed prior to the commencement of 

subsequent development stages. The following table has been extracted from Section 

10.5.5 of the KPoM and shows the cumulative net gain of koala habitat as the 

development progresses.  

 

DEVELOPMENT STAGE/PRECINCT SPECIFIC OFFSETS 

Development 
Stage 

Precinct 
Koala 

Habitat to 
be Retained 

Koala 
Habitat to 

be Removed 

Koala Offset 
Created 
Habitat 

Cumulative 
Net 

gain/loss 

Stage 1 

Precinct 1 5.00 ha 0 0 

+6.90 ha 

Precinct 2 4.46 ha 0 1.05 ha 

Precinct 3 0.51 ha 2.30 ha 0.96 ha 

Precinct 4 0 0.07 ha 0 

Precinct 5 27.39 ha 0 7.26 ha 
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Development 
Stage 

Precinct 
Koala 

Habitat to 
be Retained 

Koala 
Habitat to 

be Removed 

Koala Offset 
Created 
Habitat 

Cumulative 
Net 

gain/loss 

Stage 2 Precinct 6 0 0 0.44 ha + 7.34 ha 

Stage 3 Precinct 7 2.02 ha 1.10 ha 5.04 ha + 11.28 ha 

Stage 4 Precinct 8 2.13 ha 1.09 ha 6.69 ha + 16.87 ha 

Stage 5 Precinct 9 0 1.89 ha 1.08 ha + 16.06 ha 

Stage 6 Precinct 10 0 0 5.82 ha + 21.88 ha 

Stage 7 Precinct 11 8.11 ha 1.27 ha 14.73 ha + 35.34 ha 

Stage 8 Precincts 12-
14 

156.44 ha 0.28 ha 
25.70 ha 

+ 60.77 ha 

 TOTAL 206.05 ha 8.00 ha 68.77 ha  

 

TSC have proposed a revised Condition 45(1) (a) recommending that most, if not all, of 

the 27 ha must be found in a Koala Activity Precinct (KAP) or Koala Linkage Precinct 

(KLP) in the Tweed Shire LGA. If TSC or OEH are unable to assist, then Project 28 may 

wish to plant the 27 hectares on the Kings Forest site. An allowance for these various 

options/combinations must be contained in this part of the condition. 

 

Project 28 propose to amend the proposed Condition 45(1) as follows:  

1. The following offsets must be provided to compensate for the loss of 1.59 ha of 

primary and 6.42 ha of secondary (Class A) koala habitat on-site: 

a) the creation of 6.26 ha of compensatory koala habitat within the east-west 

corridor 

b) the creation of a minimum of 62.51 ha of compensatory koala habitat on residual 

lands on-site 

c) the on-site compensatory koala habitat, inclusive of the east-west corridor must 

comprise: 

i. 9.69 ha of primary koala habitat (Forest red gum dominant); 

ii. 30.74 ha of primary koala habitat (Swamp mahogany dominant); 

iii. 25.01 ha of primary koala habitat (Forest red gum/secondary species); and 

iv. 3.33 ha of secondary koala habitat. 

d) the restoration and planting of koala food trees on 27 ha of land within any one 

of (or a combination of) Cudgen Nature Reserve, in a Koala Activity Precinct in the 

Tweed Shire Council local government area or in a Koala Linkage Precinct in the 

Tweed Shire Council local government area, or on the Kings Forest site, any such 

restoration and planting site being first as approved by the Secretary. 
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Additionally, Project 28 propose to amend condition 45A (2) as follows: 

2. Offsite Offset  

Update Section 10 of the Koala Plan of Management dated 4 October 2018, to 

include a framework for securing and implementing the 27 ha off-site required 

under Condition 45A above. This framework must specify:  

a) That 27 ha of koala food tree planting will be undertaken in any one of (or a 

combination of) the Cudgen Nature Reserve, a Koala Activity Precinct in the Tweed 

Shire Council local government area, a Koala Linkage Precinct in the Tweed Shire 

Council local government area, or the Kings Forest site;  

b) any request for the Secretary’s approval of a restoration and planting site 

pursuant to Condition 45 of this approval must be lodged within 36 months of the 

issue of the first Construction Certificate permitting vegetation clearing or bulk 

earthworks;  

c) that all koala food tree planting must commence within 36 months of the 

Secretary approving the restoration and planting site pursuant to Condition 45 of 

this approval; 

d) that all off-site koala food tree planting will be finalised within 5 years of 

planting commencing in accordance with c) above; and  

e)  the mechanisms required to secure the in-perpetuity conservation of any koala 

food tree planting(s) located outside Cudgen Nature Reserve. 

 

3.2 Issue 2 – Cudgen Paddock Fencing 

The requirement for fencing to be provided between the residential areas in 

Precincts 12-14 (Cudgen Paddock) and the Golf Course. This would allow Koalas 

to access the Golf Course and the food trees therein and improve the 

connectivity through Precincts 12-14 generally. 

 

The Golf Course layout was included as part of the suite of approved plans in the 

Concept Plan approval (06_0318). This approved layout occurred within much of what 

would be the otherwise required 50 metre buffer zone between the residential areas 

and the Environmental Protection Zone (EPZ); essentially the Golf Course acts as the 

buffer to the adjacent EPZ. ATTACHMENT 1 shows an overlay of the Golf Course 

layout, the proposed compensatory koala habitat and the proposed location of the 

exclusion fencing on the boundary of the EPZ. The overlay clearly shows that there is 

very little area available within or adjacent to the Golf Course for compensatory koala 

habitat.  

 

Whilst the KPoM prepared for the Concept Plan (EcoIndig 2009) envisaged koalas 

roaming through the Golf Course and also allowed for areas of plantings within the Golf 

Course, this was superseded in the KPoM prepared for the Project Approval in 2013 

(08_0194). There were numerous reasons for the philosophy shift to excluding koalas 
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from the Golf Course precinct including the practicalities of human access to the Golf 

Course and likely impacts to koalas inhabiting the Golf Course. The philosophy shift was 

accepted by DoPE via the Project Approval in 2013 and was confirmed by the 

Commonwealth in their approval in May 2015. Importantly, the compensatory plantings 

that were to be provided in the Golf Course for the Concept Approval have been 

replaced (in the latest KPoM) with equivalent plantings within the buffer and EP zones 

throughout the site. The 2009 KPoM proposed 24 hectares of planting within “Areas 2, 3 

and 4” (Precincts 12-14, including the Golf Course) including a proposed revegetated 

north-south movement corridor. The current KPoM proposes 25.7 hectares of 

compensatory koala habitat over the same area (i.e. Precincts 12-14) but outside of the 

Golf Course. These areas have been selected to bolster existing habitat and will provide 

much more substantial movement corridors. 

 

3.3 Issue 3 – Off Leash Dog Areas 

Condition C2 (3) (f) states that the updated KPoM must provide stage specific detail on 

“specifications for any off-leash dog exercise areas to ensure appropriate separation 

from koala habitat.” This condition does not mandate that an off-leash dog exercise 

area must be provided. The condition uses the word “any”.  

 

There is no intention to provide an off-leash dog exercise area within any koala habitat 

area. Further, an off-leash dog exercise area is not provided for in the Stage 1 

application area. Consideration will be given to providing such an area in later 

applications over the western portion of the Kings Forest site i.e. Precincts 6-11. 

 

3.4 Issue 4 - Rehabilitation Performance Criteria 

It is noted that during a site inspection with representatives from TSC, OEH and DoPE 

on the 20th August 2018, M. Kingston (TSC) stated words to the effect that “Council 

would prefer to see dense plantings of primary koala food trees within compensatory 

habitat areas, in particular Forest Red Gum”. He stated that the planting would 

essentially resemble a plantation and would not involve shrubs or groundcovers. He also 

said that these components will recruit naturally over time. 

 

Given that Project 28 have elected to plant large numbers of koala primary food trees 

(as requested by TSC) instead of re-establishing the pre-clearing Plant Community 

Types (PCT’s), it is agreed that the performance criteria need not be assessed against 

the “relevant PCT”. As requested by TSC the KPoM will be amended to include 

measurable indicators that define progress on establishing the plantings. Again, as 

requested by TSC, the KPoM will be amended to utilise a number of simple and easily 

defined indicators, framed in terms of establishment and maintenance periods.  

 

TSC amendments to Condition 45A 4 (a) (ii) Vegetation Management are agreed.  
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TSC amendments to Condition 45A 4 (a) (iii) require that “where natural regeneration 

of native shrub and groundcover species has not occurred within the first 3 years of 

management, planting of suitable native shrub and groundcovers will be undertaken to 

achieve compliance with the vegetation integrity scores for each Plant Community Type 

(PCT) (pg. 16). This is in direct conflict with the statement by TSC that “the plantings 

are primarily for koalas and are not designed to replicate a particular Plant Community 

Type (PCT)” (pg. 2).  

 

For the following reasons Project 28 cannot agree with this proposal:  

• The TSC letter dated 6 March 2019 states the “the plantings are primarily for 

koalas and are not designed to replicate a particular Plant Community Type 

(PCT)”; 

• Project 28 (until 2018) proposed to plant trees, shrubs and groundcovers so as to 

restore Plant Community Types (PCT’s) which mimicked the pre-clearing 

vegetation types.  

• As discussed above, TSC (and OEH) insisted on replacing this proposal with the 

proposal to plant high densities of primary food trees, especially Forest red 

gum.  

• This high density would provide substantially more primary food trees than 

previously proposed.  

• The high density of primary food tree plantings would make the planting of 

shrubs and groundcovers impractical i.e. canopy closure would likely be 

achieved quickly due to dense tree plantings which would inhibit recruitment of 

shrubs and groundcovers, and the practicability of planting and maintaining 

shrubs and groundcovers amongst such dense tree plantings etc. 

• TSC, OEH and DoPE have agreed that no shrubs or groundcovers would be 

planted. 

• Project 28 agreed to amend their planting proposal on the basis that there 

would be no shrub or groundcover plantings. 

 

Project 28 propose to amend Condition 45A (4) as follows: 

4. Vegetation Management  

a) Update Appendix 6 of the Koala Plan of Management dated October 2018, to 

specify: 

i. the performance indicators, performance criteria and corrective actions only 

apply to the compensatory koala habitat (i.e. the koala offset plantings); 

ii. the establishment and maintenance period performance criteria for the following 

indicators: seedling survival, native canopy cover, weed presence, shrub and 

groundcover recruitment and infrastructure e.g. associated fencing and signage;  
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iii. Compliance with performance criteria will only relate to the Koala food tree 

plantings i.e. seedling survival, canopy cover, weed presence and infrastructure;  

iv. the management measures required to ensure the removal of slash pine will not 

result in the clearing of retained koala habitat; 

v. at the appropriate time, the tree species selection and planting densities for all 

planting proposed within the off-site offset area will be provided to the Department 

for the Secretary’s approval; and   

vi. at the appropriate time, the details of any on-going monitoring and management 

measures, and the standards for achievement for all off-site koala food tree 

planting will be provided to the Department for the Secretary’s approval. 

 

3.5 Issue 5 – Underpass Requirements 

The requirement for underpasses to be provided prior to the fencing or clearing 

of vegetation and the requirement for temporary fencing along haul roads to be 

provided with gates which can be opened or closed during or after daily usage to 

allow access across the haul roads for fauna 

 

Project 28 will install all underpasses shown in ATTACHMENT 2 (Figure 30A of the 

October 2018 KPoM). No additional underpasses are contemplated for construction. All 

underpasses will be constructed at the same time as the associated roads are 

constructed.   

 

The protection of koalas (and other fauna) during haul road movements to and from the 

Cudgen Paddock (Precincts 12-14) can be achieved by implementing the TSC proposal 

to not use temporary fencing on either side of the roads during construction but, 

rather, include gates at either end of the environmental areas which would be closed 

at night thus allowing free movement between habitat areas at night. This proposal 

would need to be accompanied by construction management measures to minimise 

road strike during the day. 

 

ATTACHMENT 3 contains a letter from the Project Engineers - Mortons Urban Solutions 

(MUS). This letter confirms that Project 28 will comply with the relevant provisions 

contained in the TSC letter of 6 March 2019 (Condition 45A (6)). 

 

The TSC proposed Conditions 45A (6) (a) i., ii. and iv. make mention of Wallum sedge 

frog habitat and of heathland regeneration areas. These matters are not for the KPoM 

and are dealt with in other specific management plans. 

 

Project 28 will not be allowing koalas access to the Golf Course. TSC proposed 

Condition 45A (6) (a) v. is clearly not acceptable. The reasons for this have been set 

out clearly in Section 3.2 above.  
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Project 28 propose the following amendments to Condition 45A (6) (a): 

6. Fencing and Koala Crossings 

a) The Fencing Plan(s) contained in the Koala Plan of Management dated 4 October 

2018 must be revised to demonstrate temporary or permanent fencing will not 

result in: 

i. The clearing of any retained Koala habitat; 

ii. The creation of isolated patches of compensatory Koala habitat; 

iii. Barriers to Koala (and other wildlife) movement during the construction period. 

 

3.6 Additional Issues Raised by TSC in the 6 March 2019 Letter to 
IPC 

The TSC letter of 6 March 2019 addresses other conditions which were not covered 

during the Public Forum. These matters are as follows: 

 

Condition 45A (7) Contingency and Offset Strategy 

Project 28 do not propose to plant shrubs and groundcovers during the life of the 

project for various reasons discussed above. Performance criteria will therefore relate 

only to the primary koala food trees planted as compensatory habitat. 

 

In relation to contingency measures for the declining Tweed Coast koala population, 

this was dealt with in the James Warren & Associates February 2019 Response to the 

NSW DoPE Recommended Condition of Approval Part 3A Section 75W Modification 

Application (MOD 4), reproduced below: 

 

“It is important to note that the Tweed Coast Endangered koala population is 

under threat of extinction. This is the case prior to commencement of the Kings 

Forest development. It will be impossible to determine the role of the Kings 

Forest development (if any) in an ultimate extinction of the population (should 

such an event arise). It is, therefore, impractical and unfair to require Project 

28 to provide a large sum of bond money to be lost to Project 28 if extinction 

occurs. Just because koala occupancy rates decline on the Kings Forest site in 

no way means that the Kings Forest development is specifically the cause of the 

decline. A wider (Tweed Coast) decline trend would ultimately cause a decline 

on the Kings Forest site, just as it has on the Koala Beach site near Pottsville to 

the south.” 
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Project 28 propose to amend Condition 45A (7) as follows: 

7. Contingency and Offset Strategy 

a) Revise Section 13.1 of the Koala Plan of Management dated 4 October 2018, to 

specify: 

Contingency Measures for the Establishment of the Compensatory Koala Habitat 

i. Koala compensatory habitat tree offsets will be provided on an area for area 

basis, for any area of compensatory koala tree habitat that does not meet the 

required performance targets within 7 years; and 

ii. identify the timing for providing any offsets required to achieve consistency with 

i) above. 

Contingency Measures to Address a Decline in Koala Numbers on Site 

iii. An investigation of threatening processes, an assessment of the success of 

management strategies and consultation with all stakeholders will commence 

immediate upon monitoring showing that there has been a statistically significant 

decline in Koala occupancy rates on the Kings Forest site. This contingency measure 

will be in force until the completion of the project; and 

iv. a report containing recommendations will be prepared and lodged with the 

Department, OEH and Tweed Shire Council. 

 

Administrative Changes  

Project 28 has dealt with a large number of administrative changes proposed in the TSC 

15 November 2018 Response to Submissions. In their 6 March 2019 letter TSC propose 

changes to 8 f). This amendment replaces the words “Forest red gum” with “Koala 

offset”. Project 28 have no objection to this amendment. 

 

TSC also propose to amend 8 g) i.e. “Address the relevant administrative changes 

recommended in Tweed Shire council’s submission dated 15 November 2018 in 

consultation with Council and to the satisfaction of the Secretary”. Project 28 cannot 

agree to including TSC as the primary consent agency to assess Project 28 responses to 

Council’s proposals. Project 28 consider that it is DoPE’s role to be the assessment 

agency in this regard. 

 

Condition 46 Koala Infrastructure 

Project 28 do not agree with the TSC proposed amendments to Condition 46 (1) b. The 

issues have been discussed in detail in Section 3.5 above and in the James Warren & 

Associates (February 2019) report. TSC propose a condition including a requirement 

that “fauna underpasses installed at intervals sufficient to allow unimpeded movement 

by wildlife including koalas across roads.” All underpasses have been located and shown 

in FIGURE 30A in the October 2018 KPoM. The wording of the conditions should 

therefore reflect the fact that all underpasses have fixed locations on the site.  
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TSC proposed amendments to Condition 46 (5) are acceptable to Project 28. 

 

Project 28 recommend amendments to Condition 46 (6). The proposed erection of 

signage in accordance with this condition is not considered necessary, nor is the 

keeping of dogs in fenced enclosures. In accordance with the KPoM, no domestic dogs 

are to be brought onto the site during pre-construction and construction activities. The 

proposed development will emphasise the separation of residential areas (and pet dogs) 

from koala habitat. This will be achieved by way of constructing koala proof fencing 

and installing temporary road grids in the pre-construction phase as discussed in the 

KPoM. Any roaming dogs within the Kings Forest development would be responsibility of 

Tweed Shire Council and applicable by-laws.  

 

Project 28 therefore propose to amend Condition 46 (6) as follows: 

6. Signage to be erected at 100m intervals along the margins of the EPZs and 

roadways stating “Environmental Protection Zone – No unauthorised entry.” 

 

Condition 64 Exclusion Fencing and Underpasses 

The minor amendment to this condition is acceptable to Project 28. 
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ATTACHMENT 1 - OVERLAY OF GOLF COURSE LAYOUT, PROPOSED 

COMPENSATORY KOALA HABITAT AND EXCLUSION FENCING 
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ATTACHMENT 2 - FIGURE 30A OF THE OCTOBER 2018 KPOM 
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ATTACHMENT 3 - LETTER FROM MORTONS URBAN SOLUTIONS 
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