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MR C. WILSON: Okay. Thank you for coming in. Bee we begin, | would like
to acknowledge the traditional owners of the landuhich we meet, the Gadigal
people. | would also like to pay my respects wrtblders, past and present, and to
the elders from other communities who may be heatayt. Welcome to the meeting
today. As you are aware, Logos Properties Hol@raprietary Limited, the
applicant, is seeking approval to remove and matigyexisting conditions of
consent relating to the development contributiardf@inage works required for
Prestons Industrial Estate development located3 téurrunga Street, Prestons, in
the local government — in the Liverpool Local Goveent area.

My name is Chris Wilson. | am the chair of thiIBanel. The other attendee at the
meeting is Brad James from the commission secagtaln the interest of openness
and transparency and to ensure the full captunef@fmation, today’s meeting is
being recorded, and a full transcript will be proéd and made available on the
commission’s website. This meeting is one pathefcommission’s decision-
making process. It is taking place at the prelamyrstages of this process and will
form one of several sources of information uponcktthe commission will base its
decision. It is important for the commissionera$ questions of attendees and to
clarify issues whenever we consider it appropridtgiou are asked a question and
are not in a position to answer, please feel fo@ke it on notice and provide any
additional information in writing to ensure accuracum, yeah. In writing. Ah, it
will be subsequently put on our website.

| request that all members here today introducensiedves before speaking for the
first time and for all members to ensure they dbspeak over the top of each other
to ensure accuracy of the transcript. We will faegin, and thank you for coming.
Now, you've requested a meeting. Can you — dowant to just quickly go through
council’s position in relation to this matter?

MR G. MATTHEWS: Um, so I'm, um, ah, Graham Mattl® ah, senior strategic
planner at Liverpool Council, and, ah, I've beeg, thm, assessing officer, ah, from
council’s point of view for the, um, Prestons Inttizgd — from the planning point of
view for, um — off and on for a number of yearan touncil, ah, made an initial —
received the, um, request for comment from the Bt of Planning for the
modification 5 in, ah, March, ah, this year. Wed@a submission to, ah, the
department, which we were quite, um, taken abadkéyum — the scope of this,
um, proposed amendment. Um, council had attentptadgotiate a, ah, works in
kind agreement with the, ah — the — the appliaamt, which broke down, ah, at a
certain point. The applicant then chose to, ampiete the drainage works
themselves.

Um, throughout the period, um, council has beesging that department, um, to
enforce, um, conditions B23 and B23(a) which refatthe payment of, ah,
development contributions. Um, they had — thers avime limit on that. 1 think it
was, um, ah, certainly before occupation certiésatere issued. Occupation
certificates have been issued, um, in spite of tiat condition of consent, and still,
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ah, no contributions have been paid by the appliceim, council, um, made it quite
clear to the, um, the — the condition C17, ahhefdonsent gives council flexibility
whether or not to accept the drainage works coraglby the developer as part or
full recompense for the development, um, contridmgj um, as required by the
contributions plan, and, in fact, um, council’s W®in kind policy is quite clear.

It states that, um — at 5.3 that assessment amahi@iion of the application got to
take a week. Um, council assess proposal withrelgard to provisions in the
contributions plan. Um, so patrticularly for, ahyaue for money and so forth, but,
um, while also — thank you — take into account,thd, ah, financial implications for
council, which is what council did and made itseoffum, up to and including the, ah
— the total value of, ah, the funds set aside,inrthe contributions plan for that — for
that works. The, um — on this basis, um, stafehafered to, ah, enter into — did
offer to enter into a WIK agreement with the apgficto, ah, credit the amount of
$970,029, um, at the March 2017 CPI rate.

The, um — were the recommendation from the depattioeoe, um, ah — with regard
to this matter to be, ah, followed through, coum@buld be, um, $287,406 out of
pocket, ah, which is $287,406 which council coubd then spend on infrastructure,
ah, particularly drainage infrastructure in thesd®sas industrial area. Obviously,
council has quite a tight budget, ah, for this, umger the contributions scheme.
Um, the, um, removal of, um, B23 and B23(a), umasd mentioned earlier, the
specified timeframes, ah, within their consent haotbeen met by the applicant,
and ah, the department took no action to enforae th

Um, the — according to the contributions plan,dbeeloper must provide
contributions in accordance with the plan, umsagquired of all other developers
in the area, um, and were the decision to be matirenforce that, council
believes that would set an exceedingly undesirptdeedent, um, and the
expectation would be that this would not be thédgplicant that, um, seeks to air
their dispute with council about some matter to, have their contributions cut
quite significantly. The indexation, um, of thent@butions is consistent with clause
3.76 of the contributions plan, um, and, um, colieels, as | said, that any variation
would create a very undesirable precedent.

Now, council, um, was not informed that the deparitrhad, um, made its
recommendation. Um, it was simply by a little @itirolling of the, ah, department’s
website, um, that | discovered that they’d madeceammendation. Um, the
department did not, ah, give council a copy of thm, proponent’s, ah, response to
submissions. Um, they did not give us an optigraky provide a submission on that
before they made their recommendation. Um, antidf) um, we believe that, um,
errors were made, ah, in that, um, assessmenigyarty around the, ah, the — the
ultimate, um, path of the drainage works. Um, ¢osincil’s understanding, and, um,
Charlie Carabello, who'’s the — sorry, the, um, thme,coordinator of, um, council’s
land and development engineering section, willrgo detail on that in a minute, but
it's council’s understanding that the departmerst danisunderstanding.
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They believe that the — the works carried out leydbveloper were, um, ah,
consistent with some interim drainage plan, um,rehi@ fact, the, ah, developer
chose to construct the, ah, drainage works sdit®f dog leg, if you know what |
mean, sort of, um, right angles rather than a aiabacross the site in order to free
up more land for development for their purposes.

MR WILSON: Yes.

MR MATTHEWS: So, yep. Council feels that, ume lissessment and the, um —
the recommendation that the department has maddéastunate and unreasonable in
the circumstances, and, um, we would recommendtthaet aside.

MR WILSON: Just — just on that, the departmergsdmake, um — relies heavily on
that interim drainage strategy, the one that wasnsssioned by council in 2014; is
that correct?

MR MATTHEWS: Um - - -

MR C. CARABALLO: Um, the — the interim drainage -

MR WILSON: In my understanding, there was thetdbntions plan, 2009.

MR CARABALLO: Yes.

MR WILSON: Then there was this interim drainagategy for Prestons which
was commissioned by council.

MR CARABALLO: Yep.

MR WILSON: Which came up — or may or may not haeee up with an
alternative solution alternative to the contribng@lan; is that correct?

MR CARABALLO: Um, that's partly correct. Um, CHee Caraballo.

MR WILSON: Sorry, Charlie. Yeah.

MR CARABALLO: Um, um, coordinator, land developnteengineer. Um,
council had gone, um, part way of, ah, redirecfiogys from, um, the residential
side of Prestons through the industrial land bynigkhe drainage across through to
the eastern side of Bernera Road.

MR WILSON: Right.

MR CARABALLO: Rather than going parallel. Umjulst want to submit, um, this
plan that shows that was the diagonal line thatsointention now.

MR WILSON: Yeah. Okay.
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MR CARABALLO: Ah, and the trunk drainage was take its way, ah, parallel
down Bernera Road through to, um - - -

MR WILSON: Okay.

MR CARABALLO: - - -the creek system there. irtkthat's Hinchinbrook Creek.
Um, council, ah, with the permission of the predwawner, they built a — a
temporary detention basin.

MR WILSON: Right.

MR CARABALLO: And brought the water across — aags@ernera Road through,
um — through, um, a road called Yato Road where,Aldi had, ah, developed a big
distribution centre there.

MR WILSON: Sure.

MR CARABALLO: So the drainage scheme, it stillriked, but they just diverted
the — the major flows through another means, andde/hy sections of this box
drainage culvert, ah, was never required to be,buit Logos at the time had
persisted, “Oh, no, we can still build it,” andtidagly advised them that it’s just
going to be a white elephant, so to speak, that kymw, it's not going to serve any
purpose, so — and they were connecting to a bareduthat crossed over Bernera
Road.

MR WILSON: Okay. So, ah, the — so then the drgendesign approved by council
engineers or approved as part of the 2016 developapplication eventually — |
don’t — it wasn’t approved at the time, was it?

MR CARABALLO: Mmm.

MR WILSON: That came later. That was consisteitlh the section 94
contributions plan, the works identified in the tsae 94 plan?

MR CARABALLO: It — it was consistent. Howevehgre was some, ah,
redirection of that main diagonal line to — to ghi# development, um, to get a better
building for costs.

MR WILSON: That — that was the applicants.

MR CARABALLO: Yep. Yep.

MR WILSON: Yeah. Yeah. But — but the — the colis objective for stormwater
drainage for Prestons - - -

MR CARABALLO: Yep.
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MR WILSON: - - - the — the approved — the appiitaapproval, notwithstanding
their change, it was generally consistent withisac®4.

MR CARABALLO: |- yeah. Most definitely, stillansistent with the section 94.

MR WILSON: So, in other words, the interim — th&erim response was generally
consistent as well, was it?

MR CARABALLO: Mmm.
MR WILSON: Was it?
MR CARABALLO: Yes.

MR WILSON: If council — if council was required tonstruct that public
infrastructure, how much would it cost?

MR CARABALLO: Oh - --

MR WILSON: Noting — noting the QS report.

MR CARABALLO: |- Iwouldn’'t have a — an ideathis, ah — this time.

MR WILSON: Okay.

MR CARABALLO: Yeah.

MR WILSON: But — but council was part of the Q®gess?

MR CARABALLO: Ah, no, because, basically, it wadvised to Logos that, um,
just, um, follow the — the, um — the works in kipolicy and — and the procedures in
that prior to making, um, a submission to counmil- for council to assess. Yeah.
MR WILSON: Oh, | — I was under the impressiontthahe department may be
wrong, but | guess | was under the impressionttiere was that condition for the
independent quantity surveyor report on the — erdilainage and stormwater works.

MR CARABALLO: Yep. Yep.

MR WILSON: | understood that to be an attempthiy department to inform the —
the contributions process. Is that your understey™d

MR CARABALLO: No. No. That wasn’'t my understand.
MR WILSON: What — what was your understandingvbft that QS was - - -

MR CARABALLO: Well - - -
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MR WILSON: Independent QS report was for?

MR CARABALLO: - - -the independent QS was fowuceil, um, ah — we — we
rely upon that with regards to what would be thtae-typical market rate, um, that —
what the cost would be to construct that piecenfsstructure. Um, in my team, we
deal with a lot of works in kind, um, um, procesa&th regards to private
development — um, residential development, whezg'lilgo through a similar
system to council’'s, um, procurement process wharg three tenders are - - -

MR WILSON: Yeah. Yeah.

MR CARABALLO: - - - called for, and then based, gou know, whether it’s the,
um, ah, the — the lowest cost - - -

MR WILSON: Yeah.
MR CARABALLO: - --um, for —um, for that, umapticular infrastructure.
MR WILSON: Sure.

MR CARABALLO: We’'ll go with that, um, sometimebé developer will say,
“Well, this particular contractor is higher than ath - -”

MR WILSON: So you're — you're saying he probabbuld have done it cheaper if
they’'d gone through that process.

MR CARABALLO: Most definitely. Yes.
MR WILSON: Yeah. Okay.

MR CARABALLO: So it was just more like a — likecheck for us to say, “Well,
this QS seems a bit too — too inflated.”

MR WILSON: Mmm.

MR CARABALLO: “And maybe we should get some merenore reliant, um,

data where typically a contractor that’s doing theghese type of works would have
more — more of a better idea than someone jusggbnough — pardon the
expression, but going through a Rawlinsons or al€lbtype, um, unit costs of rates,
ah, you know, um, document.

MR WILSON: Yep. Yep. This — this must occurgdat, in — | mean, identify —
contributions plans must identify infrastructuregrevided that costs more when —
when they’re — when it's provided by applicants.

MR CARABALLO: Oh, yeah. Most definitely. |- always wary that, um, the
contributions plan may be undercooked at times revhe -
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MR WILSON: Yep.

MR CARABALLO: Butin saying that, though, um,gbes through a — quite a
rigorous process before we — we actually, um, akenthat, um, document available
on council’s website.

MR WILSON: Sure.

MR CARABALLO: Through — it goes through an IPARTocess, so they check
that council’s numbers are — are correct, um, so we're quite heavily reliant upon
that, that it's quite true at the time that it'sbegoublic — published.

MR WILSON: And, um — sorry I'm asking these guess.

MR CARABALLO: That's okay.

MR WILSON: But just in terms of your contributislan, is — is there an
obligation to — to update them, review them ok - -

MR CARABALLO: That's a good - - -
MR WILSON: A statutory obligation.

MR CARABALLO: That's a good question, but we'vdve never come across it
in —in my time at council - - -

MR WILSON: All right.

MR CARABALLO: - - -thatit's been, um, reviewddr additional increases in —
in, um, funds, probably.

MR WILSON: Like, for instances, how — the pacedefelopment’s been
reasonably quick out in Prestons, hasn't it?

MR MATTHEWS: It has, particularly since, um, dlmgos — even — even before
Logos, | guess, but they’'ve particularly, um, kidkbings off. Yeah. Yeah. So

there — there is quite a high take-up, | thinkthaf, um, available land in that
Prestons industrial area. Um - - -

MR WILSON: Yep. Okay. Look, | —look, | apprate the issue about the — the
response to submissions and so forth.

MR MATTHEWS: Yeah.
MR WILSON: But you've been — you’ve been givee thpportunity now, so - - -

MR CARABALLO: Yep.
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MR MATTHEWS: Yep.

MR CARABALLO: Yep.

MR WILSON: Yep. So that's —that’s resolved. ate

MR MATTHEWS: Okay. Could | — could | make a floetr comment?

MR WILSON: Course. Yeah. Of course.

MR MATTHEWS: Um, justin terms of the developé&wvays had the option - - -
MR WILSON: Yep.

MR MATTHEWS: - - - to allow council to completbd drainage works. Um, that
was always an option. They’'ve never been requoexttually, um, construct the
drainage works themselves. Um, they constructehtvithout formalising a works
in kind agreement with council, which, um, ah, lotess the works in kind policy,
ah, and they were quite clear on that from therbegg. Um, so if we, ah, simply
look at the conditions of consent which existediclvhum, council, in good faith, as
—and council is not a, um — a party to consent, tbuncil is neither the concerned
authority, nor is council the, um, the — the — iy the — bound by the consent,
but council, in good faith, um, attempted to negatia works in kind agreement.

Ah, the, ah, developer chose to stick to their gursch, obviously, is their right.
They chose to actually do the work themselves, Wwtgc¢heir right. Um, but then,
you know, council’s concern is that, um, they, am— two parts, that they, um, then
are insisting on, um, a payment for works that tb@ypleted without a works in

kind agreement being formalised, which is agaimstorks in kind policy. It's
against what the consent conditions said at the.tiAnd, secondly, that the way that
the department is choosing to resolve this dispwaed there is a dispute resolution
clause within the, ah — the consent conditions,igrsbrt of, says the secretary will
resolve disputes. The department never actuatifiesbcouncil that there was a
dispute.

Council, on a number of modifications that haverbsgbmitted by the, ah — the
applicant — and | think we’re up to number 9 atiim@ment — made a comment to the
department that the, ah, contributions had not Ipaéth that the, ah, developer was
in clear breach of conditions B23 and B23(a). Afpoint did the department say to
council that they are — because they are in displé they have lodged a dispute
and, therefore, we are not taking action on thrs@dar matter. You know, it's —
council has been very much left in the dark. Theyery much the poor cousin in
this process, and | can't stress too strongly thiee— the implications were this
decision to be enforced — the implications for, am, council’s budgeting for
development in the, ah — particularly in the Pnestimdustrial area, but | think more
generally - - -
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MR WILSON: Is that because most of it's SSD? &ese it would only be an issue,
in my understanding, where the Minister is a conedrauthority.

MR MATTHEWS: Um, that’s certainly the case fothat — it — inasmuch as —
well, | suppose itis —itis — there is a lot &3 That’s quite clear. That's — you
know, you're quite correct in terms of the, um e #bility to, um, ah — for the
Minister to set a, um, ah — a contribution ratessafe to the, um — to the
contributions plan, but, um, the — that’s parttpbut also I think the, um — the — the
negotiation and the — the flagrant disregard of, cmncil’'s WIK policy which this
also engenders, and | think we’d encourage devesdpparticularly larger
developers, and particularly, as you say, for SS@ad many of them are SSDs in
that area — to, um, seek a similar pathway to,really, um, you know, cut council
for — in this case, over one and a quarter millions

MR WILSON: Why wasn't it resolved at the time2016?

MR MATTHEWS: Um, | wasn’t present. I'm sorry.

MR WILSON: The — the — the dispute seems to hmeen going on for three years
in terms of this difference of opinion about theeticost of what'’s in your section 94
plan; is that just — it's just there and it hasréen resolved, and the department’s
attempt to resolve it, was it through those coodsi the QS report and so forth?
MR CARABALLO: Ithink at the time it was just, umit was just placed in the
too-hard basket. Like, we — we put on the tablatwie were prepared to pay, the
970,000.

MR WILSON: Yep.

MR CARABALLO: And Logos just refused to accepatiand went through other
means trying to - - -

MR WILSON: Right.

MR CARABALLO: Trying to get that — that money lkac

MR WILSON: Okay.

MR CARABALLO: That's my assumption, but, yeahgdahjust — it just broke
down, and then it — there would be, like, six merdbwn the track, nothing had —
there’s no communication via the department - - -

MR WILSON: Sure.

MR CARABALLO: - - - through the council and whatn so - - -
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MR WILSON: So council is satisfied that the 9M0epresents the true cost of the
works if it — regardless of who undertook that work

MR CARABALLO: It reflects what is the availablarids available.
MR WILSON: So you're —and — and that’s my newestion.

MR CARABALLO: Yep.

MR WILSON: Council — I guess it's difficult forauncil.

MR CARABALLO: Yep.

MR WILSON: I'm not trying to put words in your mih.

MR CARABALLO: Mmm.

MR WILSON: But it’s difficult for councils to o#r moneys above and beyond
your section 94 contributions plan.

MR CARABALLO: That's exactly right, and that's \ahwe told Logos at the time.
So we can’'t pay above and beyond. It's beyondoayrgrade, but it was something

MR WILSON: Right.

MR CARABALLO: - - -that would have to go through the appropriate people at
council, so yeah.

MR WILSON: So does that happen? Oh, | thinksk ja we’ve already asked —
asked that question, but - - -

MR CARABALLO: Typically not.
MR WILSON: Typically not.

MR CARABALLO: No, because we’'ve had — like, unpaof my, um, ah, section
94 works in kind deals with a lot of the residehtian, developments, and - - -

MR WILSON: Yep.

MR CARABALLO: - - - nine times out of 10 the ddepers will just say, “Well,

it's a — it's an impost that, ah — additional colien they're just happy. | wouldn’t
say happy to wear it, but they’re — it's somethiingt they’ll say, “Well, we’ll just
take what — what money that council’s got availablthe plan,” and a lot of, ah,
negotiations and, um, debates I've had with coastdtthat do a lot of these type of
works are saying, “Well, we’ll just claim the — theaximum amount. What's the
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point in going through the QS?” And | always reirte that, look, council just
wants value for money.

MR WILSON: Mmm.

MR CARABALLO: And we still want to see that pra=eof getting the true
quotation, and there are times where a develodepmivide a — a costing that's way
less than the contribution value in the plan, d®yte happy to just take whatever
they spent on that particular infrastructure arahé so be it.

MR MATTHEWS: Can I raise just one more point?
MR WILSON: Yep.

MR MATTHEWS: Charlie, you were saying earliertliize — the box culverts that,
ah, run parallel but near a road were construttetlyou were saying earlier that
council offered a credit for that to the, ah, depelr.

MR CARABALLO: Yep. Yeah. We — we offered thave offered a credit,
because they were insisting, “Oh, we can stillduil' | said, “There’s no point,
because that's gonna be an additional cost with kyow, putting in — constructing
box culverts rather than, um, providing an altezrsdlution.” | said, “The — the
solution has been provided. It's —it's — ah, Itle& culverts are going on a easterly
direction across Bernera Road. There’s no need]l said, “As a means of — like,
in good faith, council will — we’re still happy teto give you that — that credit
amount for those box culverts,” and in lieu of thaaid, “Look, what's needed there
is still the drainage corridor for overland flovghd they created a — a drainage .....

There was some negotiations with, um, our stratelgicners with regards to the
setbacks required for landscaping. Council wekesad that they were going to
have some sort of vehicular movement around thatleause, which, um, in built
form, it never happened. So there was kind ofghithhat caught us by surprise, well,
hang on, they've — they've really, kind of, you kndhrown the wool over council’s
eyes and, um, gotten away with a little bit moreelause space than what — you
know, what council would have required as landsogpi

MR WILSON: Okay. Um, are you aware of any — langthis must have come up
before. Has this come up before in council’s kremlgle? This doesn’t — doesn’t
seem to be something that's unusual.

MR CARABALLO: As far as?

MR WILSON: The — the developers require — ordagming a greater offset. |
know you haven't got through the WIK process urtiese circumstances, but, um
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MR CARABALLO: | haven't come across an amounsthithis much. | mean,
like, we're talking about 600,000 over than whatwere, um, you know - - -

MR WILSON: So the bottom — so — okay.
MR CARABALLO: Yep.

MR WILSON: So then two things. You can only of® much under your
contributions plan.

MR CARABALLO: Yep.

MR WILSON: And you feel those works could havebeone more cheaply if it
had gone out to a tender.

MR CARABALLO: Yep.

MR WILSON: And properly.

MR CARABALLO: Yep.

MR WILSON: Okay. All right.

MR CARABALLO: Yep.

MR WILSON: Um, is there anything else?

MR MATTHEWS: | guess that’s — ironically, thatlse smaller part of the impost
on council.

MR WILSON: Yep.

MR MATTHEWS: The larger part is the, um — théhe pegging of the
contributions at the 2017 rate.

MR WILSON: Which is when the works were completétep.

MR MATTHEWS: Um, I think — | believe it's when ¢hum, ah, applicant lodged
the QS with the department, February 2017.

MR WILSON: Yeah. | think — but they also — Inkithey also mentioned today
it's also the same time they were — when the wariie completed.

MR MATTHEWS: Okay.

MR WILSON: Thereabouts.
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MR MATTHEWS: Okay. Um, | wasn't—1lwas - - -
MR WILSON: That's okay.

MR MATTHEWS: - - -ill at the time.

MR WILSON: Yeah. Yeah.

MR MATTHEWS: So I'm not quite sure. Um, the, unyeah. So, ah, that’s — of
the 1.25 million, this would effectively, um, takevay from council — council’s
contributions, um, ah, funds. Ah, one million bét is in indexation, so it's, ah —it's
exceedingly harsh penalty to impose on, um — on eanncil particularly, as | said,
that the, ah, department was in no way forthcorttiad this is what they were
intending at the time. It's been a — very muchra,— a — as | said, council
throughout this process has very much been thegmin, and it, ah, makes it very
difficult.

MR WILSON: Have you — have you been involved iscdssions with the
department and the applicant?

MR MATTHEWS: [I've attempted to, yes. Yeah. Yeah

MR WILSON: In —in resolving it. | mean, part thfe dispute resolution process,
surely you had meetings when all three parties baea — been - - -

MR MATTHEWS: Yep. There were. | was not invalvie those particular
meetings. Um, I've been involved in discussionthwie department around the, ah
— the modifications themselves, but the, um, thailde our contributions planner
was involved in that with Charlie, so Charlie wagadlved in those discussions.

MR WILSON: Okay. Allright. | —they're — these¢ new figures. We hadn’t seen
those before, had we? In your latest letter, ygou-raise the issue about the — the
loss of indexed moneys.

MR MATTHEWS: They are. Yeah. Yeah. They wens — it's based on the, ah —
| think the July contributions, so indexed to Jlg, yes, they are relatively new.

MR WILSON: Right.

MR MATTHEWS: | think if we were to go further, ahbelieve the — they were
indexed again or they will be indexed again in 8eyiger. I’'m not quite sure. But,
yeah, they're — they're pretty much — they're rolyglhat council would lose were
this process to carry through. Yep.

MR WILSON: Okay. Allright. Um, I think — do yohave anything else you want
to add? |don’t have any further questions atstage. Okay. Well, thank you.
Appreciate your coming in.
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MR MATTHEWS: Thank you for hearing us.
MR CARABALLO: Thank you.

MR WILSON: No worries.

MATTER ADJOURNED at 11.01 am INDEFINITELY
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